January 18, 2021
Andrew Wheeler
Office of the Administrator
U.S. Environmental Protection Agency
Room 3000
WJC West Building
1200 Pennsylvania Ave., NW
Washington, DC 20460
Wheeler.Andrew@epa.gov
Ms. Elineth Torres
Sector Policies and Programs Division (D205-02)
Office of Air Quality Planning and Standards
U.S. Environmental Protection Agency
Research Triangle Park NC 27711
Torres.Elineth@epa.gov
Re:

Petition for Reconsideration of “Reclassification of Major Sources as Area
Sources Under Section 112 of the Clean Air Act,” 85 Fed. Reg. 73,854 (Nov.
19, 2020), Docket ID No. EPA-HQ-OAR-2019-0282 and for Withdrawal of
Guidance Memorandum titled “Reclassification of Major Sources as Area
Sources Under Section 112 of the Clean Air Act” (January 25, 2018) (OAQPS2020-415).

BY E-MAIL AND CERTIFIED MAIL
Dear Ms. Torres and Administrator Wheeler:
EPA has issued a final rule titled “Reclassification of Major Sources as Area
Sources Under Section 112 of the Clean Air Act,” 85 Fed. Reg. 73,854 (Nov. 19,
2020) (the “Major Source Reclassification Rule,” the “Final Rule,” or the “Rule”).
Sierra Club, Environmental Defense Fund, Earthjustice, Natural Resources
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Defense Council, Environmental Integrity Project, California Communities Against
Toxics, Hoosier Environmental Council, Ohio Citizen Action, and Texas
Environmental Justice Advocacy Services (“Petitioners”) petition for reconsideration
of that rule pursuant to 42 U.S.C. 7607(d)(7)(B). Due to the significance of the
concerns set forth herein and because allowing major sources of hazardous air
pollutant to reclassify as area sources threatens serious and irreversible harm to
people exposed to such sources’ toxic emissions, Petitioners request that EPA stay
the effectiveness of the rule during reconsideration for 90 days, as provided in 42
U.S.C. § 7607(d)(7)(B). Petitioners further request that EPA conduct
reconsideration proceedings and withdraw the Major Source Reclassification Rule
within the 90 day stay period, as contemplated by 42 U.S.C. § 7607(d)(7)(B). Finally,
Petitioners request that EPA immediately withdraw the guidance issued by former
Assistant Administrator for Air William Wehrum on January 25, 2018 and titled
“Reclassification of Major Sources as Area Sources Under Section 112 of the Clean
Air Act” (“Wehrum Memo”). Because the Wehrum Memo was issued without notice
or comment opportunity and has been held not to be final action,1 it can be
withdrawn without notice and comment through direct final action.
I.

BACKGROUND

Under the rules EPA has promulgated under Clean Air Act § 112, “major”
sources of hazardous air pollutants (“HAPs”) are invariably subject to emissions
limitations based on the “maximum achievable” reductions in such pollutants
(“MACT” standards). EPA has limited discretion to subject categories and subcategories of non-major sources to less stringent requirements.2 A “major” source is
one that “emits or has the potential to emit” 10 tons per year or more of an
individual HAP or 25 tons per year or more of a collection of HAPs (referred to as
the “major source threshold”).3 Under existing federal regulations, a source that
otherwise has the potential to emit HAP above the major source threshold can be
classified as an area source if it takes a federally enforceable limit that restricts its
emissions below the major source threshold (a “potential-to-emit limit” or “PTE
limit”).
In 1995, EPA issued guidance explaining that if a HAP-emitting source
qualifies as “major” at the time of the first substantive compliance date of a major
source standard promulgated pursuant to Clean Air Act § 112, the source must
remain subject to that standard even if it subsequently reduces its actual and
potential HAP emissions to below the major source threshold.4 This was referred to
See California Communities Against Toxics v. EPA, 934 F.3d 627, 640 (D.C. Cir. 2019).
See 42 U.S.C. 7412(d)(5).
3 Clean Air Act § 112(a)(1) (emphasis added) (also permitting EPA to set lower thresholds).
4 John Seitz, U.S. EPA, “Potential to Emit for MACT Standards-Guidance on Timing Issues,” (May
16, 1995), https://www.epa.gov/sites/production/files/2015-08/documents/pteguid.pdf [Docket I.D.
EPA-HA-OAR-2019-0282-0448].
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as the “once in, always in” (“OIAI”) policy. The OIAI policy was a reasonable
interpretation of the Clean Air Act because, among other things, the Act instructs
that EPA’s control standards for major HAP-emitters must require the “maximum
degree of reduction” in HAP emissions (considering cost and other factors), and
shall “prohibit[] … such emissions, where achievable.”5 If a source could simply
reclassify once the controls required by the major source standard succeed in
reducing the source’s emissions below the major source threshold (a threshold that
is quite high considering the risk posed by even very small amounts of HAP
emissions), many standards would not be able to achieve the “maximum degree of
reduction” achievable from the affected source category. Moreover, the statute’s
demand for “a prohibition on emissions, where achievable” would be superfluous; no
standard could ever require that HAP emissions be eliminated if a source becomes
exempt from the standard once its emissions fall below the major source threshold.6
The final Major Source Reclassification Rule addressed by this petition
eliminates the OIAI policy. As a result, many sources that are currently subject to
MACT standards can escape them by substituting a PTE limit at the major-source
threshold of 10 tons per year of any one hazardous pollutant, or 25 tons of combined
hazardous pollutants. As Petitioners have previously demonstrated, the facilities
affected by EPA’s action are largely concentrated in environmental justice
communities that suffer disproportionate health harms from toxic pollution.7 EPA’s
final action exacerbates those harms; indeed, for the reasons set forth herein, it is
likely to prove worse than the action contemplated by the proposed form of the rule.
In addition to enabling large numbers of existing major HAP emitters to
reclassify as “minor” and escape currently applicable maximum control technology
requirements, the final Major Source Reclassification Rule revises the definition of
“potential to emit” at 40 C.F.R. § 63.2 to eliminate the requirement that a HAP PTE
limit be federally enforceable.8 Not only does this regulatory change eliminate the
requirement that EPA and the public be able to enforce HAP PTE limits, but it also
takes away their right to review and comment on proposed PTE limits to ensure
that they are accurate and enforceable as a practical matter.9 In fact, when EPA
initially promulgated the federal enforceability requirement in 1994, EPA declared:
42 U.S.C. § 7412(d)(2).
See generally Comments of Earthjustice, Environmental Defense Fund, Environmental Integrity
Project, Natural Resources Defense Council, and Sierra Club (Sept. 24, 2019) (Docket No. EPA-HQOAR-2019-0282-0343) (“Joint Envtl. Pet’rs Comments”) 2-19.
7 See Comments of Environmental Defense Fund and Sierra Club dated November 1, 2019 (EPA-HQOAR-2019-0282-0449) (EPA’s illustrative analysis indicates that facilities projected to increase
emissions are disproportionately located in minority communities); Comments of Earthjustice dated
November 1, 2019 (EPA-HQ-OAR-2019-0282-0436) (facilities are located in communities facing high
cancer risks).
8 85 Fed. Reg. at 73,876.
9 See 40 C.F.R. § 63.2 (defining “federally enforceable” to include “all limitations that are enforceable
by the Administrator and citizens under the Act,” and requiring that any federally enforceable
5
6

3

…Federal enforceability is both necessary and appropriate to ensure
that such limitations and reductions are actually incorporated into a
source’s design and followed in practice. Further, Federal
enforceability is needed to back up State and local enforcement efforts
and to provide incentive to source operators to ensure adequate
compliance. Federal enforceability also enables citizen enforcement
under section 304 of the Act.10
Though EPA explicitly solicited comment on its proposal to eliminate the federal
enforceability requirement,11 EPA declared in its final action that this change is
ministerial and finalized it without responding to the significant public comments
filed by Petitioners and others.12 Furthermore, in direct conflict with EPA’s
admission in the preamble to the proposed rule that “EPA has an obligation to
ensure that limits considered in determining a source’s HAP PTE are effective,”13
EPA failed to include any effectiveness criteria for HAP PTE limits in its Final
Rule.14 Rather, despite finalizing regulatory changes that greatly increase the
number of sources able to escape major source HAP limits by obtaining PTE limits,
EPA announced that it was not taking final action on its proposed PTE effectiveness
criteria “at this time.”15 Instead, EPA indicated that it would take final action on
this issue “in a separate final action at a later [unspecified] date.”16
II.

STANDARD OF REVIEW

CAA section 307(d)(7)(B) provides, in relevant part:
Only an objection to a rule or procedure which was raised with reasonable
specificity during the period for public comment (including any public
hearing) may be raised during judicial review. If the person raising an
objection can demonstrate to the Administrator that it was impracticable to
raise such objection within such time or if the grounds for such objection
arose after the period for public comment (but within the time specified for
judicial review) and if such objection is of central relevance to the outcome of
the rule, the Administrator shall convene a proceeding for reconsideration of
limitations in an operating permit be adopted only after timely and adequate notice and opportunity
for comment for EPA and the public).
10 “National Emission Standards for Hazardous Air Pollutants for Source Categories: General
Provisions,” 59 Fed. Reg. 12,430, 12,414 (Mar. 16, 1994).
11 84 Fed. Reg. 36304, 36,333 (July 26, 2019).
12 85 Fed. Reg. at 73,876.
13 84 Fed. Reg. at 36,318.
14 85 Fed. Reg. at 73,876.
15 Id.
16 Id.
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the rule and provide the same procedural rights as would have been afforded
had the information been available at the time the rule was proposed.17
Accordingly, the CAA requires that EPA convene a proceeding for reconsideration
when it was impracticable to have raised an issue during the comment period and
the issue is of central relevance to the outcome of the rule.
The D.C. Circuit has held that it is impracticable to object to an approach
EPA takes in the final rule if the final rule is not a “logical outgrowth” of the
proposed rule.18 Even if EPA’s conclusion could be considered a logical outgrowth of
the proposal, previously undisclosed findings underlying the conclusion may be the
proper subject of mandatory reconsideration.19 A contrary rule would “place the
unreasonable burden on commenters not only to identify errors in a proposed rule
but also to contemplate why every theoretical course of correction the agency might
pursue would be inappropriate or incorrect.”20
The key inquiry in the central relevance determination is “whether the
objections provide substantial support for the argument that the regulation should
be revised.”21 An objection that “go[es] to the very legality” of the final rule passes
this test.22 EPA may, furthermore, reconsider its actions even where the standards
for mandatory reconsideration are not met.
Applying these principles to the Final Rule it is clear that EPA must, and in
any event should, grant reconsideration.
III.
A.

REASONS FOR RECONSIDERATION

EPA Unlawfully and Arbitrarily Removed Enforceability
Requirements Governing PTE Limits.
1.

EPA Unlawfully Removed the Existing Regulatory Requirement
that HAP PTE Limits Be Federally Enforceable Without
Complying with Public-Notice-and-Comment Requirements.

Objection: EPA’s contention that it can remove the “federally enforceable”
component of § 63.2’s “potential to emit” definition without responding to public
comments is baseless. EPA determined that this action is subject to the provisions

42 U.S.C. § 7607(d)(7)(B) (emphasis added).
Chesapeake Climate Action Network v. EPA, 952 F.3d 310, 319 (D.C. Cir. 2020).
19 See id. at 320.
20 Id.
21 Id. at 322.
22 Id.
17
18

5

of Clean Air Act § 307(d),23 and pursuant to § 307(d)(6)(B), a promulgated rule
“shall … be accompanied by a response to each of the significant comments,
criticisms, and new data submitted in written or oral presentations during the
comment period.” In response to EPA’s request for comment on its proposed
elimination of the regulatory requirement that HAP PTE limits be federally
enforceable, EPA received “significant comments from many stakeholders.”24 In
particular, Petitioners and others submitted extensive comments detailing why
eliminating the federal enforceability requirement for HAP PTE limits would be
unlawful and arbitrary.25 Contrary to EPA’s claim, its deletion of the requirement
that a HAP PTE limit be federally enforceable is plainly not “ministerial” and does
not qualify for an exemption from Clean Air Act § 307(d)’s public-notice-andcomment requirements.
Though EPA’s final action does not expressly state the agency’s legal
rationale for why it can process this allegedly “ministerial” change without
complying with public-notice-and-comment requirements, it appears that EPA is
seeking to take advantage of the “good cause” exemption under the Administrative
Procedure Act (“APA”).26 Pursuant to Clean Air Act § 307(d)(1), section 307(d) shall
not apply to a rule or circumstance that qualifies for the APA’s good cause
exemption. Such exemption applies “when the agency for good cause finds (and
incorporates the finding and a brief statement of reasons therefor in the rules
issued) that notice and public procedure thereon are impracticable, unnecessary, or
contrary to the public interest.”27 The D.C. Circuit has made clear that “the good
cause exception ‘is to be narrowly construed and only reluctantly countenanced.’”28
Likewise, the Office of the Federal Register explains in its “Guide to the
Rulemaking Process” that the good cause exception should be applied under very
limited circumstances such as:
Emergencies where problems must be addressed immediately to avert
threats to public health and safety, minor technical amendments and
corrections where there is no substantive issue, and in some instances
where an agency has no discretion to propose a rule because Congress
has already directed a specific regulatory outcome in a law.29
85 Fed. Reg. at 73,884.
85 Fed. Reg. at 73,876.
25 See, e.g., Joint Envtl. Pet’rs Comments [Docket I.D. EPA-HQ-OAR-2019-0282-0343]; Comments by
Air Law for All, Ltd. [Docket I.D. EPA-HQ-OA-2019-0282-0320 and Docket I.D. EPA-HQ-OAR-20190282-0428]; Comments submitted by State of California, et al. [Docket I.D. EPA-HQ-OAR-2019-02820339].
26 5 U.S.C. § 553(b)(3)(B).
27 5 U.S.C. § 553(b)(3)(B).
28 Mack Trucks, Inc. v. EPA, 682 F.3d 87, 93 (D.C. Cir. 2012) (quoting Util. Solid Waste Activities
Grp. v. EPA, 236 F.3d 749, 754 (D.C. Cir. 2001).
29 Office of the Federal Register, “A Guide to the Rulemaking Process,”
https://www.federalregister.gov/uploads/2011/01/the_rulemaking_process.pdf
23
24
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In prior rulemaking actions, EPA has explained that when a rulemaking
action is “ministerial,” the “unnecessary” prong of the good cause exception
applies.30 Unlike here, however, our review of EPA’s prior “ministerial” actions
reveals that in each instance, EPA concluded that either: (1) EPA lacked discretion
to take a different substantive action in the rulemaking (and thus, public comment
would have no impact on the rulemaking),31 or (2) the action would have no
substantive impact.32 As demonstrated below, EPA has discretion to make a
different substantive decision regarding PTE limit enforceability, and the Final
Rule is indisputably substantive given that it eliminates the rights of the public and
EPA to enforce PTE limits and to participate in their development. Accordingly,
EPA’s application of the good cause exemption to finalize its removal of the federal
enforceability requirement without responding to significant public comments was
erroneous.
EPA offers three arguments for why its removal of the federal enforceability
requirement for HAP PTE limits is “ministerial”: (1) the revision reflects the D.C.
Circuit’s decision in National Mining Association v. EPA, 59 F.3d 1351 (D.C. Cir.
1995) (“NMA”) holding that EPA had not explained why a HAP PTE limit had to be
federally enforceable, (2) the regulatory revision is only “interim,” and (3) the
regulatory revision simply maintains the status quo because is “consistent with
EPA’s long-standing policy” allowing sources to reclassify from “major” to “minor”
based on HAP PTE limits that are not federally enforceable.33 None of EPA’s
arguments are anywhere close to sufficient to classify its significant change to §
63.2’s “potential to emit” definition as ministerial.

See, e.g., “Federal Implementation Plans: Interstate Transport of Fine Particulate Matter and
Ozone and Correction of SIP Approvals,” 76 Fed. Reg. 48,208, 48,221-48,222 (Aug. 8, 2011) (EPA
applying the “unnecessary” prong of the APA’s good cause exception where it concluded that a
rulemaking was “ministerial”).
31 See, id. (finding that a regulatory change was “ministerial” because EPA “was bound by the
decisions of the courts” and “lack[ed] discretion to reach a different conclusion”), see also “Prevention
of Significant Deterioration and Title V Permitting for Greenhouse Gases: Removal of Certain
Vacated Elements, Final Rule, 80 Fed. Reg. at 50,199, 50, 200-50,201 (Aug. 19, 2015) (applying the
good cause exception to take the “ministerial” action of removing regulatory provisions from the CFR
that had been vacated by the D.C. Circuit (in accordance with a decision by the Supreme Court), and
explaining that because EPA no longer has authority to implement the vacated provisions,
“removing the affected regulatory text simply implements the decision of the Supreme Court and the
D.C. Circuit and it would serve no useful purpose to provide an opportunity for public comment or a
public hearing on the issue”).
32 See, e.g., “Emission Guidelines for Greenhouse Gas Emissions from Existing Electric Utility
Generating Units; Revisions to Emission Guideline Implementing Regulations; Revision to New
Source Review Program,” Proposed Rule, 83 Fed. Reg. 44,746, 44,769-44,770 (Aug. 31, 2019)
(announcing that it was not soliciting public comment on “provision that are being carried over from
the existing implementing regulations into the new implementing regulations” and that “remain
substantively the same from their original promulgation”).
33 85 Fed. Reg. at 73,876.
30
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First, EPA’s contention that removing the federal enforceability requirement
from the “potential to emit” definition without considering significant public
comments is warranted because its action “merely reflects” the D.C. Circuit’s 1995
NMA decision34 is wrong. Though the NMA court held that EPA had not adequately
explained why only federally enforceable measures should be considered as effective
limits on a source’s HAP PTE,35 it did not—as EPA acknowledges—vacate the
language in 40 C.F.R. § 63.2 requiring that HAP PTE limits be federal
enforceable.36 Instead, the court remanded the “potential to emit” definition to EPA
for it “to justify the requirement that physical or operational limits be ‘federally
enforceable.’”37 Thus, it cannot be disputed that EPA has discretion regarding how
to respond to the NMA decision on remand. While the NMA Court “held that the
EPA had not explained why a PTE limit had to be ‘federally enforceable’ to be
considered as the basis for reclassifying a major source to area source status,”38
EPA also has not provided a reasoned explanation for how its regulations would
ensure the effectiveness of HAP PTE limits in the absence of the federal
enforceability requirement. As EPA concedes, “[t]he NMA Court decision confirmed
that the EPA has an obligation to ensure that limits considered in determining a
source’s PTE are effective.”39 NMA did not hold (nor does EPA now demonstrate)
that such limits are effective absent federal enforceability or any substitute
measures ensuring adequate mechanisms for the limits’ enforcement. Accordingly,
there is no basis for EPA’s contention that the NMA decision somehow justifies
EPA’s deletion of the federally enforceable requirement from § 63.2’s PTE definition
without responding to significant public comments contending that this
requirement is needed to ensure the effectiveness of HAP PTE limits.40
Second, there is no merit to EPA’s claim that elimination of the federal
enforceability requirement “does not alter any rights or legal consequences and
simply preserves the status quo”41 in that it is “consistent with the EPA’s longstanding policy” allowing major sources to reclassify to minor status based on HAP
PTE limits that are enforceable only by a state or local agency.42 EPA’s issuance of a
“policy” does not alter regulatory requirements issued pursuant to notice-andcomment rulemaking.43 The plain language of § 63.2’s existing definition of

85 Fed. Reg. at 73,876.
59 F.3d at 1364-1365.
36 84 Fed. Reg. at 36,317 (explaining that the NMA Court “did not vacate” § 63.2’s definition of
‘potential to emit”).
37 84 Fed. Reg. at 36,314.
38 85 Fed Reg. at 73,876.
39 84 Fed. Reg. at 36,306.
40 See NRDC v. Wheeler, 955 F.3d 68, 84 (D.C. Cir. 2020) (Where EPA “alter[s] [a judicial] decision's
legal effect in the manner of a legislative rule,” notice and comment required).
41 85 Fed. Reg. at 73,876.
42 85 Fed. Reg. at 73,856.
43 Perez v. Mortg. Bankers Ass’n, 575 U.S. 92, 101 (2015) (“[A]gencies must use the same procedures
when they amend or repeal a rule as they used to issue the rule in the first instance.”). See also, Am.
34
35
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“potential to emit” continues to require (as it has since 1994) that a HAP PTE limit
be “federally enforceable.” EPA expressly acknowledged this fact when it issued its
1996 “Interim Policy on Federal Enforceability of Limitations on Potential to Emit”
in the wake of the NMA decision, stating: “Because the court did not vacate the
rule, the current part 63 regulations, requiring federal enforceability, remain in
effect.”44 Furthermore, the only reason that EPA’s policy is “long-standing” is that
EPA delayed responding to the NMA Court’s remand for nearly 25 years. In fact,
EPA has always intended for the 1995 policy to which it is referring serve only as a
“transition policy.”45 Initially, EPA announced that the policy would merely “allow
certain sources to be treated as minor for a period of time sufficient for these
sources to obtain a federally-enforceable limit.”46 More specifically, EPA explained
that the policy would apply “until the gaps in program implementation [were] filled,
but no later than January 1997.”47 Though EPA stated that it “intend[ed] to codify
[the transition policy] through notice and comment rulemaking,” it never did.48 EPA
subsequently extended the policy three times, in 1996, 1998, and 1999.49 In the
third extension, EPA declared: “The state-enforceable provision of the transition
policy, which allows a source to rely on a practically enforceable, state-enforceable
limit to restrict its PTE, will remain in effect until EPA has completed its
rulemaking on the term ‘potential to emit.’”50 In sum, since 1994, the definition of
“potential to emit” in EPA’s regulations has unambiguously required that HAP PTE
limits be federally enforceable. EPA recognized that its 1995 transition policy
conflicted with the regulations and indicated that such policy would only apply for a
limited time until it completed its PTE rulemaking. The fact that EPA waited
nearly 25 years to undertake that rulemaking does not mean that its unlawful
policy supplanted the actual regulatory requirements, and certainly cannot justify
EPA’s decision to delete the federal enforceability requirement from its regulations
without following the required notice-and-comment procedures.51
Hosp. Ass’n v. Bowen, 834 F.2d 1037, 1046 (D.C. Cir. 1987) (explaining that a general policy
statement “is not finally determinative of the issues or rights to which it is addressed”).
44 John Seitz and Robert Van Heuvelen, U.S. EPA, “Release of Interim Policy on Federal
Enforceability of Limitations on Potential to Emit” (Jan. 22, 1996), at 2,
https://www.epa.gov/sites/production/files/2015-07/documents/pottoemi.pdf [Docket I.D. EPA-HAOAR-2019-0282-0543].
45 John S. Seitz, U.S. EPA, “Options for Limiting the Potential to Emit (PTE) of a Stationary Source
Under Section 112 and Title V of the Clean Air Act” (Jan. 25, 1995), at 9,
https://www.epa.gov/sites/production/files/documents/limit-pte-rpt.pdf [Docket I.D. EPA-HQ-OAR2019-0282-0030].
46 Id.
47 Id.
48 Id.
49 John S. Seitz and Eric V. Schaeffer, U.S. EPA, “Third Extension of January 25, 1995 Potential to
Emit Transition Policy,” (December 20, 1999), at 1, https://www.epa.gov/sites/production/files/201508/documents/4thext.pdf, [Docket I.D. EPA-HQ-OAR-2019-0282-0065].
50 Id. at 2.
51 Despite EPA’s “transition policy” allowing use of PTE limits that are only enforceable by a state or
locality, states generally appear to have continued to establish HAP PTE limits in federally
enforceable rules and permits, e.g., permits issued pursuant to Title V rules or other construction or
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Finally, contrary to EPA’s suggestion, it cannot dispense with notice-andcomment requirements on the basis that its action is only an “interim revision”
covering “the period of time while the EPA continues to consider the comments on
this aspect of the proposal.”52 Despite EPA’s claim that its removal of the “federally
enforceable” criterion from the regulatory definition of “potential to emit” is not
“final,” its action definitively revises the regulations that currently govern HAP
PTE limits.53 Neither Clean Air Act § 307(d) nor 5 U.S.C. 553(b)(3)(B) excuses a
promulgated rule from public-notice-and-comment requirements on the basis that it
is anticipated to be “interim.” Moreover, the D.C. Circuit has long held that “the
limited nature of [a] rule cannot in itself justify a failure to follow notice and
comment procedures,”54 and has specifically rejected agency attempts to issue
“interim regulations” without complying with public procedures.55 As the court has
explained, if agencies could evade notice-and-comment procedures simply by
dubbing a rule “interim,” they “could issue interim rules of limited effect for any
plausible reason, irrespective of the degree of urgency.”56 If this were allowed, the
court reasons, “the good cause exception would soon swallow the notice and
comment rule.”57 The present rulemaking perfectly illustrates this concern: given
that EPA has been obligated to address the NMA court’s remand ever since the
court issued its decision in 1995, EPA cannot credibly argue that it faced an urgent
need to remove the federal enforceability requirement from the definition of
“potential to emit.” Furthermore, there is no reason to assume that this “interim
operating permit rules that are incorporated into the state’s federally enforceable state
implementation plan. See, e.g., State of Mississippi Air Pollution Control Title V Permit, Amite
BioEnergy LLC (draft), at 16 (Conditions 3.B.5 and 3.B.6) (restricting facility-wide emissions of
Formaldehyde and Hydrochloric Acid to 9.9 tons/yr or below based on “Federally Enforceable
Construction Permit of November 26, 2012 and modified March 21, 2014”) (excerpts in Exhibit 1);
New York State Department of Environmental Conservation, Title V Permit for Ball Corporation, at
20-29 (identifying federally enforceable HAP PTE limits) (excerpts in Exhibit 2); Georgia
Environmental Protection Division, Part 70 Operating Permit for Georgia Biomass, LLC, at 2
(including HAP PTE limit as federally enforceable condition in Title V permit, i.e., not identifying as
state-only pursuant to Condition 8.2.1, p. 35) (excerpts in Exhibit 3); North Carolina Department of
Environmental Quality, Air Quality Permit for Enviva Pellets Hamlet, LLC, at 10, 16-17 (identifying
HAP PTE limit as a federally enforceable requirement, i.e., not labeling it “state-enforceable
only”)(excerpts in Exhibit 4); Iowa Department of Natural Resources, Title V Permit for Tama
Paperboard, LLC, at 6 (including HAP PTE limits as federally enforceable requirements, i.e., not
identifying as state-only pursuant to Condition IV.G1.4, p. 32))(Excerpts in Exhibit 5); Michigan
Department of Natural Resources and Environment, Title V Permit for L’Anse Warden Electric Co.,
LLC, at 15 (identifying HCl and aggregate HAP limits), and 20 (confirming that HAP limits are
federally enforceable) (excerpts in Exhibit 6).
52 85 Fed. Reg. at 73,876.
53 85 Fed. Reg. at 73,885 (amending the definition of “[p]otential to emit” at 40 C.F.R. § 63.2 to
eliminate the word “federally” before the word “enforceable”).
54 Mack Trucks, 682 F.3d at 94 (quoting Mid-Tex Electric Coop., Inc. v. FERC, 822 F.2d 1123, 1132
(D.C. Cir. 1987).
55 See, e.g., id.
56 Tennessee Gas Pipeline Co. v. FERC, 989 F.2d 1141, 1145 (D.C. Cir. 1992).
57 Id.
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revision” will be in effect for only a short time; EPA is not subject to a deadline for
acting on its proposed enforceability criteria and fails to offer even a suggestion as
to when it might take such action.
Basis for Reconsideration: The grounds for Petitioners’ objection to EPA’s
removal of the federal enforceability requirement without complying with publicnotice-and-comment requirements arose after the period for public comment.58 In
the proposal, EPA expressly solicited public comment on its proposal to remove the
federal enforceability requirement, giving no indication that it might classify its
action as “ministerial” and finalize it without considering the extensive comments
submitted on this issue during the comment period.59 Petitioners’ objection is of
central relevance to the outcome of the rule because EPA’s failure to comply with
the public-notice-and-comment requirements for rulemakings under 42 U.S.C. §
7607(d) and 5 U.S.C. § 553(b) renders its final action unlawful. Because the
comments filed by Petitioners and others demonstrated that EPA’s removal of the
federal enforceability requirement would be both unlawful and arbitrary, these
comments easily qualify as “significant comments, criticism, and new data” with
respect to which EPA was required to respond prior to taking its final action. 42
U.S.C. § 7607(d)(6)(B). Furthermore, EPA’s consideration of these comments may
have caused EPA to decide not to remove the federal enforceability requirement, or
to otherwise alter its final action in response to these comments.
2.

EPA Acted Unlawfully, Arbitrarily, and Capriciously by
Dramatically Expanding Sources’ Ability to Use PTE Limits to
Escape Applicability of Clean Air Act § 112’s Major Source
Requirements Without Promulgating Criteria for Ensuring PTE
Limit Effectiveness.

Objection: Aside from violating notice-and-comment requirements, EPA’s
decision to delete the federal enforceability requirement from § 63.2’s “potential to
emit” definition without replacing it with any other regulatory provisions designed
to ensure the effectiveness of HAP PTE limits was unlawful and arbitrary.
Though EPA proposed to eliminate the federal enforceability requirement for
PTE limits, EPA acknowledged that “effectiveness is a minimum element of
limitations on a source’s HAP PTE, and the EPA has an obligation to ensure that

While Petitioners could not have anticipated EPA’s refusal to comply with notice-and-comment
requirements, that violation of basic rule-making requirements is subject to immediate judicial
review under section 307(d). See, e.g., Sierra Club v. EPA, 863 F.3d 834, 838 (D.C. Cir. 2017).
59 See, e.g., 84 Fed. Reg. at 36,333 (soliciting comment “[o]n whether state-only or local-only
enforcement authority along is sufficient to impose a credible risk of enforcement and, therefore,
ensure compliance with the HAP PTE limits, or whether to be effective, the EPA and/or citizens,
through the enforcement authorities in the CAA must have the authority to enforce the HAP PTE
limits that are being used to avoid a federal requirement”).
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limits considered in determining a source’s HAP PTE are effective.”60 As noted
above, when EPA first promulgated the “potential to emit” definition in 1994, it
contended that federal enforceability was critical to ensuring the effectiveness of
HAP PTE limits.61 Not only did § 63.2’s “potential to emit” definition require that a
PTE limit be “federally enforceable,” but the regulations also separately defined
“federally enforceable” in a way designed to ensure PTE limit effectiveness, e.g., by
requiring that any “[t]he limitations, controls, and requirements [in a permit used
to establish a PTE limit] are permanent, quantifiable, and otherwise enforceable as
a practical matter,” and requiring that permit establishing a PTE limit be issued
“only after adequate and timely notice and opportunity for comment for EPA and
the public.”62 Thus, in proposing to remove the federal enforceability requirement,
EPA recognized that it needed to replace federal enforceability with an alternative
approach to ensuring PTE limit effectiveness. Accordingly, EPA proposed to replace
the federal enforceability requirement in § 63.2’s definition of “potential to emit”
with language requiring that HAP PTE limits be “legally and practicably
enforceable as defined in this subpart (i.e., effective).” (new language in italics).63
EPA further proposed to promulgate definitions of “legally enforceable” and
“practicably enforceable” setting forth detailed requirements for PTE limits, e.g.,
that a limit “[m]ust be written so that it is possible to verify compliance and to
document violations when enforcement action is necessary,” and must specify
“appropriate monitoring, recordkeeping, and reporting requirements [that are]
sufficient to demonstrate compliance with the emission limitations of each
pollutant.”64
EPA’s proposal offered no indication that it might delete the federal
enforceability requirement and replace it with nothing. Unfortunately, that is
exactly what EPA did in its final action. As amended, the “potential to emit”
definition makes no mention of the need for a HAP limit to be “legally and
practicably enforceable,” but instead simply states that a limit must be
“enforceable.” Though the definition of “federally enforceable” remains in the
regulation, it is no longer relevant to the “potential to emit” definition, and EPA
neglected to promulgate a definition of “enforceable.” Finally, the enforceability
criteria proposed for inclusion in new definitions of “legally enforceable” and
“practicably enforceable” appear nowhere in the regulations. As a result, despite
EPA’s declaration in the proposal that “effectiveness is a minimum element” of a
PTE limit, EPA’s final Major Source Reclassification Rule is devoid of any
effectiveness criteria whatsoever. Furthermore, EPA offered no explanation for why
such criteria are unnecessary, simply asserting that “it is continuing to consider the

84 Fed. Reg. at 36,337.
Supra at 4.
62 40 C.F.R. § 63.2 (definition of “federally enforceable”).
63 84 Fed. Reg. at 36,306.
64 84 Fed. Reg. at 36,337 (Proposed § 63.2, defining “practicably enforceable”).
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comments received” and intends to take final action on the enforceability aspects of
its proposal “in a separate final action at a later date.”65
Given that the Final Rule vastly expands the number of sources that can
utilize PTE limits to evade the rigorous HAP control requirements for major
sources, EPA’s silence regarding what is needed for a HAP limit effectively restrict
a source’s emissions below the major source threshold renders the entire rule
arbitrary and capricious.66 EPA’s purported intention to address enforceability in a
subsequent rulemaking at a later date does nothing to remedy this deficiency.67
Basis for Reconsideration: The grounds for Petitioners’ objection to EPA’s
failure to provide any indication in its final preamble or in the text of its Final Rule
regarding what is needed to ensure that a HAP PTE limit is effective arose after the
period for public comment. EPA’s proposal provided no indication that EPA might
remove the federal enforceability requirement without offering any alternative
criteria whatsoever for assuring a PTE limit’s effectiveness; to the contrary, EPA’s
proposal unambiguously declared that effectiveness is a “minimum element” of a
HAP PTE limit. While Petitioners strongly oppose EPA’s elimination of the federal
enforceability requirement, EPA’s final action eliminating federal enforceability
without replacing it with any alternative effectiveness criteria is substantially
worse than what was presented by EPA in its proposal. Especially given EPA’s
emphasis in the proposal on the need for PTE limits to be effective, Petitioners’
objection is clearly of central relevance to the outcome of the rule.
3.

EPA’s Elimination of the Existing Federal Enforceability
Requirement for PTE Limits, Combined With Its Failure to
Promulgate Any Alternative Effectiveness PTE Limits, Renders
its Estimate of the Final Rule’s Emissions Consequences
Arbitrary.

Objection: EPA’s assessment of the emissions impact of its action is centrally
based on its claim that the PTE limits substituted for currently applicable MACT
standards will be effective.68 But for the reasons noted above, EPA has now
85 Fed. Reg. at 73,876.
See Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (agency
action is arbitrary and capricious if the agency “entirely failed to consider an important aspect of the
problem”); Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 416 (1971) (agency decision must
be “based on a consideration of the relevant factors and whether there has been a clear error of
judgment”).
67 See Chlorine Chemistry Council v. Envtl. Protection Agency, 206 F.3d 1286, 1290-91 (D.C. Cir.
2000) (finding that where EPA’s rule was a present violation of the Clean Water Act, EPA could not
“avoid that result by dubbing its action ‘interim’”).
68 See, e.g., Memo from Elineth Torres to MM2A Docket dated August 2020 (“Reclassifications
Review Memo”) at 7 (basing analysis on conclusion that permitting authorities have reviewed
conditions and ensured that they are effective and enforceable).
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removed the only provision in its regulations that might help to make PTE limits
effective. EPA’s emissions analysis is, consequently, no longer reasonable; the
agency cannot presume the effectiveness of state PTE limits, even while it revises
its regulations so as to remove a primary assurance of such effectiveness.
Basis for Reconsideration: As noted above, EPA’s proposal did not indicate
that the Agency would remove all effectiveness criteria from its regulations. For
these reasons, petitioners could not have raised this objection during the comment
period. Given Section 112’s central concern with reducing toxic emissions, and the
Act’s overall purposes, the impact of its decision on emissions is central to EPA’s
decision; and given the Agency’s reliance on the effectiveness of PTE limits in
assessing that impact, its simultaneous erosion of such limits’ effectiveness is of
central relevance to the Rule.
B. EPA’s Emissions Analysis Fails to Adequately Assess the
Emissions Impacts of Its Rule.
In purporting to assess the consequences of its decision for HAP emissions,
EPA relied on a litany of arbitrary assumptions, which collectively undermine its
assessment of HAP emissions increases from the Rule. Both for reasons that we
have laid out in comments, as well as the additional reasons discussed below, these
assumptions lead EPA to underestimate the emissions impacts of this rule. Despite
this underestimation, even EPA’s final illustrative emissions analysis provides that
just 128 facilities across seven source categories could result in more than 1000 tpy
of HAP increases.69 Changes in methodology that impact a few source categories or
a few dozen facilities can have significant consequences to overall estimates. These
errors are exacerbated by EPA’s choice to extrapolate emissions estimates for 24
source categories.70 Given how idiosyncratic source categories can be, it is difficult
to extrapolate to unevaluated categories. EPA’s arbitrary assumptions about the
Final Rule’s impacts on HAP emissions shift the core cost benefit analysis for the
Rule and make it impossible for the agency to provide a reasonable basis for the
Rule. EPA’s flawed analysis renders the Rule arbitrary and unlawful.
1. Petitioners Had No Opportunity to Comment on New Data, Methodologies,
Analyses, Assumptions, and Estimates Underlying the Final Rule
Objection: Commenters were provided no opportunity to voice their objections
and concerns regarding the suite of new and expanded analyses that EPA made
available in the docket simultaneously with the Final Rule. Much of these analyses
Final Emissions Memo at 33.
85 Fed. Reg. 73878; see also Memo from Eastern Research Group, Inc. to Goel et al.,
Documentation of the Data for Analytical Evaluations & Summary of Industries Potentially Impacted
by the Final Rule “Reclassification of Major Sources as Area Sources Under Section 112 of the Clean
Air Act” (August 2020) (“Database Memo”).
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relied on a revised data compilation that EPA had not previously made available in
the docket, and which is still not available, preventing a full, detailed evaluation of
EPA’s review and conclusions. EPA also utilized new methodologies and
assumptions that commenters could not have anticipated and which were not a
“logical outgrowth” of the proposal. Because these analyses appeared for the first
time in the Final Rule, it was impracticable for commenters to raise objections
during the public comment period.
These critical changes to the technical basis for the Rule include (but are not
limited to):
1. Final Illustrative Emissions Analysis71 and Appendix A:72 This document is
intended to provide an illustrative assessment of potential impacts associated
with HAP emissions in response to the Final Rule. In the final version, EPA
increased its illustrative review of emissions changes from six source
categories to 72 source categories without clearly identifying these categories,
failed to provide detailed source categorizations for the majority of these
additional source categories or justify assumptions affecting individual source
categories, failed to provide new data underlying analysis, failed to correct
issues of source category representativeness identified in comments through
the expanded analysis, and failed to justify overarching assumptions
affecting calculation of emissions across source categories.
2. Final Database Memo:73 This document provides a generalized discussion of
the nature of the data collected and procedures used by the EPA to estimate
the number of facilities potentially impacted by the Final Rule. In the final
version, EPA expanded the residual risk and technology reviews (RTR)
modeling file dataset to encompass an additional 10 source categories and
shifted its source of emissions data from the 2014 NEI to the 2017 NEI,
changed the methodology used to estimate impacted facilities, and identified
new assumptions about which categories will not be impacted. Here again,
EPA fails to provide the underlying data and worksheets. These changes
have resulted in a new estimate of impacted facilities that emit below the
MST threshold, which in turn impacts the calculation of changes to their
emissions of HAPs which is at the heart of understanding the Rule’s impacts.
Memo from Lisa Conner, EPA Office of Air Quality Planning and Standards, Sector Policies and
Programs Division, Policy and Strategies Group to MM2A Project Files, Documentation of the
illustrative emissions analysis for the rule “Reclassification of Major Sources as Area Sources Under
Section 112 of the Clean Air Act” (August 2020) (“Final Emissions Memo”).
72 Appendix A: Illustrative Emission Impact Memorandum - Detailed Source Category
Characterizations for the Final MM2A Rule (“Appendix A”).
73 Memo from Eastern Research Group, Inc. to Goel et al., Documentation of the Data for Analytical
Evaluations & Summary of Industries Potentially Impacted by the Final Rule “Reclassification of
Major Sources as Area Sources Under Section 112 of the Clean Air Act” (August 2020) (“Database
Memo”).
71
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EPA made these changes based on their new “MM2A Database” which they
have not provided to the docket.
3. Final Review of Reclassifications Memo:74 This document provides EPA’s
evaluation of sources that it knows have reclassified from major to area
source status since January 2018), increased number of reclassification
actions reviewed from 34 to 69. Based on results of expanded analysis (which
failed to correct flaws of original analysis) EPA engaged in a new
methodology in its “illustrative” analysis to estimate emissions from the
coatings sector, altering the overall estimate of emissions increases resulting
from the Rule.
4. Demographic Impacts Analysis (“Environmental Justice Analysis”):75 This is
an entirely new analysis which is EPA’s first attempt in this rulemaking to
estimate potential impacts on tribal and environmental justice communities.
This new analysis makes arbitrary assumptions based on a flawed
methodology.
These new analyses, data, and assumptions affect (a) the estimates of
impacted facilities, (b) HAP emission increases, and (c) environmental justice
impacts, as set forth in greater detail below. Determinations of these impacts
fundamentally shape conclusions about the costs and benefits of the Rule.
a. Estimate of Impacted Facilities
Estimating the number of facilities impacted by the Rule fundamentally
affects the estimation of HAP emission changes from the Rule. In the Database
Memo, EPA explains that it has created a new MM2A Database for the Final Rule
“containing data from the 2017 National Emission Inventory (NEI), data collected
to conduct residual risk and technology reviews (RTR) under sections 112(d)(6) and
112(f) CAA (henceforth referred to as RTR modeling file data), and data from the
EPA’s Enforcement and Compliance History On-line (ECHO) database.”76 It
specifies that the information contained in the MM2A database includes facility
name and location, facility ID number, and HAP emissions data and that “the
majority (and generally the most accurate) of the data were compiled from the NEI
and RTR modeling file data for 74 source categories.”77

Memo from Elineth Torres, U.S. EPA/OAQPS to MM2A, Review of Reclassification Actions for the
Rule “Reclassification of Major Sources as Area Sources under Section 112 of the Clean Air Act,”
(August 2020) (“Permit Reclassification Memo”) [Docket I.D. EPA–HQ–OAR–2019–0282].
75 85 Fed. Reg. 73882; Demographics Analysis MM2A Permit Review Final Rulemaking Spreadsheet,
(“EPA EJ Spreadsheet”) [Docket I.D. EPA-HQ-OAR-2019-0282-0649].
76 Database Memo at 1-2.
77 Id. at 2.
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EPA clarifies that this final MM2A Database bears fundamental changes
from the MM2A Database used by EPA to develop the proposal, which was the only
version of the database available in the docket during the public comment period.
EPA explains that it has: (1) added 10 new source categories of RTR data and
reduced the number of categories for which facilities were estimated using an
extrapolation methodology, (2) switched the source of emissions data from the 2014
NEI to 2017 NEI,78 and (3) applied a new methodology of combining the emissions
from the different NESHAP source categories at a single facility so that it can count
each facility under only a single NESHAP.
EPA does not appear to have provided this updated MM2A Database to the
docket at all—even after finalizing the Rule. Commenters did not have an
opportunity to review and comment upon the MM2A Database or the Database
Memo explaining the changes to the database and the methodology and
assumptions underpinning those changes. Without this data commenters could not
engage in a full review of the Rule’s impacts, including analyses they conducted on
the proposed rule utilizing the original data provided by EPA. For example,
commenters evaluated the proposal’s potential geographical impacts based on data
similar to what is described as included in the final MM2A Database.79 This data is
critically important to public understanding of EPA’s action and the agency’s
rationale, and EPA is legally required to make the data available for public
comment.80 The record in this case demonstrates that importance; EPA’s prior
release of withheld data allowed the public to analyze the proposal’s flaws and
impacts on environmental justice communities. EPA is similarly obligated to
provide the data on which the Final Rule relies.81
Petitioners could not have anticipated these changes to the dataset, and the
changes are significant. Between proposal and final publication, EPA has revised its
count of facilities subject to major source NESHAP standards from 7,920 to 7,183
and decreased its estimate of facilities with actual emissions below 75% of MST
from 3,912 to 2,567. (See Table 1).

While it is good analytical practice to update baseline data, EPA combined that update with new
assumptions that reshape the dataset and failed to provide the 2017 NEI data either separately or as
part of a new database. Because EPA has not provided the new MM2A Database, commenters are
unable to fully evaluate either the underlying data or able to separate out the impacts of EPA’s
methodological assumptions on the database from the effects of updating the baseline.
79 Supplemental Comments of Environmental Defense Fund and Sierra Club on Reclassification of
Major Sources as Area Sources Under Section 112 of the Clean Air Act, 84 Fed. Reg. 36,304 (July 26,
2019), Docket No. EPA-HQ-OAR-2019-0282-0441 (Nov. 7, 2019) (“Joint Supplemental Comments”).
80 Emails between James Pew and Bill Lamason, [Docket I.D. EPA-HQ-OAR-2019-0282-0341].
81 See 42 U.S.C. § 7607 (“The promulgated rule may not be based (in part or whole) on any
information or data which has not been placed in the docket as of the date of such promulgation.”).
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Table 1: Comparison of EPA’s Estimates for Number of Impacted Facilities and
Emissions Impacts at the 75% Threshold between the Proposal82 and Final Rule83
Total number of facilities
in source category subject
to major source NESHAP

Facilities with Actual
emissions below 75%
of MST

Proposal

Final

Proposal

Final

Source categories with RTR
data (71 proposal, 74 final)

3,065

4,068

1,621

1,614

Extrapolated source
categories (35 proposal, 24
final)

3,034

1,294

1,383

266

Industrial, commercial, and
institutional boilers and
process heaters (3)

1,821

1,821

908

687

Total

7,920

7,183

3,912

2,567

EPA attributes a non-trivial portion of these changes to remedying double
counting of facilities subject to multiple NESHAPS.84 Despite increasing the
number of source categories with RTR data under review from 64 to 74, EPA
decreased its estimate of the total number of facilities in RTR-reviewed source
categories from 4,302 to 4,068 and its estimate of HAP emissions for facilities in
RTR-reviewed source categories from 258,696 tpy to 214,681 tpy.85 EPA has
decreased its estimate of emissions from these facilities by 44,015 tpy or 17%, while
decreasing its count of facilities by 234 or 5%—despite adding 10 new source
categories of RTR data to its assessment. Commenters have been deprived an
opportunity to fully evaluate these changes.

84 Fed. Reg. 36,329.
85 Fed. Reg. 73,878.
84 Database Memo at 20, see also, id. at 11 (“In general, when the number of facilities below a
threshold in the RTR modeling file decreased substantially since proposal (e.g., by about 10 percent),
it was because the major change made by the EPA since proposal was to combine emissions for
source categories into total emissions for the facility. About 10 percent of facilities are subject to
more than one NESHAP; combining the emissions for a facility decreased the number of facilities
that were below certain emission thresholds.”).
85 Database Memo at 20.
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The Database Memo Table 3-586 further illustrates that in a number of cases
there are large changes in HAP emissions estimates between the proposal and the
Final Rule for individual source categories. For example, for the auto and light duty
truck category, total HAP emissions increased from 2,620 tpy to 5,022 tpy even
though the number of facilities remained forty-three. These differences indicate how
EPA’s changes to the Final Rule methodology and dataset have significantly
influenced emissions in a category. In the Database Memo, EPA indicates it has
made an additional assumption to only evaluate data for a single year even though
facilities would likely evaluate several years of data to make their decisions about
reclassifying.87 Without access to the revised MM2A Database commenters cannot
determine the effect of these changes in assumptions.
The public should also have had the opportunity to review new information in
Database Memo Tables 3-1, 3-2, and 3-3 which present the number of facilities in
each source category that were estimated to have actual emissions below the
specified emission thresholds of 50%, 75%, 90%, 100%, and 125% of the MST. “The
data in these three tables show that, for some source categories, the number of
facilities below the different thresholds do not increase substantially between
thresholds (e.g., engine test cells, fabric, wood furniture), while in others they do
increase (e.g., boat manufacturing, auto and light duty truck surface coating), with
the number nearly doubling from the 50 percent threshold to the 90 or 100 percent
threshold.”88 These tables illustrate that EPA’s selection of a threshold could have a
significant effect on estimation of impacts. While these impacts may only be felt
across select categories, EPA finds that only a handful of categories with several
dozen facilities between them can result in more than 1000 tpy of increased HAP
emissions.89 Commenters stressed the need to evaluate these different thresholds90
and should have had an opportunity to evaluate these findings.
Since EPA extrapolates from the RTR data to estimate affected facilities in
other source categories, the issues in analysis of RTR data are carried over across
the entire analysis. In addition, the Database Memo indicates additional unjustified
assumptions in its methodology for this extrapolation. For example, EPA presents
insufficient information to support its conclusions that certain extrapolated source

Table 3-5. Comparison of the Number of Facilities and Emissions Analyzed Between the Proposed
and Final Rule Analyses for Source Categories with RTR Modeling Files at 21-22.
87 Database Memo at 11.
88 Database Memo at 14.
89 Final Emissions Memo at 33.
90 See Database Memo at 14 (“Many commenters expressed that the EPA should apply other
emission thresholds to assess potential impacts for MM2A. They focused on the 90 percent of the
MST and 100 percent of the MST. In response to commenters, and to better understand the
distribution of facilities by industry and level of emissions, we have also included in Section 3 of this
memo the count of facilities (by industry) operating below 90 percent of the MST and below 100
percent of the MST.”).
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categories would be unaffected.91 As a result, EPA has failed to adequately support
its final extrapolation which revised the estimate of facilities in this group with
actual emissions below 75% of MST from 1,38392 to 26693 between the proposal and
the Final Rule.
b. Estimate of HAP Emissions Impacts
EPA estimates potential increases in HAP emissions based on both an
“illustrative” emissions analysis and review of the permits of sources which have
recently reclassified. Both analyses provide an inherently flawed picture of how
HAP emissions might increase as a result of the Rule. We begin with the
illustrative analysis, which EPA intends to “provide[] an illustrative assessment of
potential impacts associated with HAP emissions in response to the MM2A rule to
inform our analysis of benefits or disbenefits that is presented in the RIA.”94 EPA’s
initial illustrative emissions analysis, reviewed impacts on only six of an estimated
114 source categories, representing a sampling too small and idiosyncratic to be
representative of the wider array of source categories. Our coalition raised these
objections to the proposal’s illustrative analysis, among others, in public
comments.95
The final illustrative emissions analysis purports to expand review to 72
source categories, but it fails to remedy underlying issues of the original analysis
while introducing new flaws. First, EPA has not clearly identified the 72 categories
or the scope of review each of these categories received. In explaining its
methodology and discussing the available RTR data files, EPA notes that it had the
necessary data to evaluate 74 source categories at the time of this analysis.96 The
difference between 72 and 74 source categories is not explicitly addressed by EPA,
but by comparing the tables in the Final Emissions Memo and Database Memo it
appears that this discrepancy could be explained by EPA’s inconsistent choices
about combining asphalt processing and roofing into a single asphalt category and
splitting the aerospace category into privately owned and federally owned
categories.97 Exacerbating this confusion, in the Final Emissions Memo, EPA
Database Memo at 9-10.
84 Fed. Reg. 36329.
93 85 Fed. Reg. 73878.
94 Final Emissions Memo at 1.
95 See Joint Envtl. Pet’rs Comments at 20-22, 29 [Docket I.D. EPA-HQ-OAR-2019-0282-0343].
96 Final Emissions Memo at 4-5 (EPA had RTR data files from rulemaking processes for 74
categories). Note that EPA has not made clear for how “many” of the 74 source categories it has
made “RTR modeling files” or shared the files for the Final Rule. In EPA’s discussion of its
methodology for the illustrative analysis, EPA explains that for “many of the RTR files, the EPA
created a detailed file to characterize facilities in the source category and their emissions for the
purpose of assessing residual risk after compliance with the major source NESHAP.’” Id. at 4.
97 Database Memo Table 3-1, titled “Source Categories for which the EPA had RTR Modeling Files to
Estimate the Number of Facilities with Actual Emissions Below the Specified Emission Thresholds”
splits aerospace into two categories, but asphalt as one combined category, and has a total of 73
91
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includes only a table of the “Incremental Number of Facilities by Source Category
Across Illustrative Analytical Scenarios” with 54 categories.98 The opportunity to
laboriously piece together an explanation of which categories EPA reviewed for its
final illustrative emissions analysis does not excuse EPA from its obligation to
provide a clear and comprehensible discussion of its analysis for public review.
Commenters did not have an opportunity to comment on the final illustrative
analysis and had no way to anticipate that EPA would expand the illustrative
analysis to this particular set of source categories during the public comment
period. Moreover, since EPA fundamentally changed the MM2A dataset underlying
the illustrative emissions analysis, commenters could not have anticipated the new
dataset99 and evaluated the representativeness of the source categories chosen for
the final illustrative emissions analysis even if such prediction were possible. EDF
and Sierra Club previously submitted comments to the docket evaluating the lack of
representativeness of the original six source analysis.100 This analysis relied on the
“Revised_MM2A_Data_20180911” tab of EPA’s spreadsheet containing cost data.101
EPA still has not provided an updated version of this datasheet with 2017 NEI
emissions data, listing of additional facilities under the 10 new RTR categories, or
showing which sources were removed to avoid double counting.
At finalization of the Rule, EPA provided at least some of the data necessary
to replicate this analysis scattered across different spreadsheets, but gaps still
remain. For example, EPA has provided its counts of the facilities in 62 RTR source
categories with HAP emission below 75% of the major source thresholds (75% pivot
data tab),102 but it should provide the full lists of facilities in all source categories so
that commenters can evaluate the selection based on the new data and
methodology. Further, the illustrative emissions spreadsheet provides data on only
categories. Database Memo Table 2-1, titled “Source Categories for which Finalized RTR Modeling
File Data Were Included in the MM2A Database at Proposal” shows asphalt divided into two source
categories. In the Final Emissions Memo, EPA explains it compiled the available RTR data and “[a]t
the time of this analysis, the EPA had the necessary data to evaluate 74 source categories.” Final
Emissions Memo at 4-5. Final Emissions Memo Table 4 indicates a total of 4068 facilities are in the
72 categories reviewed for the final emissions analysis and Tables 3-1 and 3-4 in the Database Memo
indicate the same number of 4068 facilities are in the 74 categories for which RTR data was
assessed, further indicating that this issue rests on choices to combine components of the asphalt
and aerospace categories, respectively.
98 EPA’s “Table 2. Incremental Number of Facilities by Source Category Across Illustrative
Analytical Scenarios” in the Final Emissions Memo lists only 54 categories, presumably from the 74
RTR categories after removing the source categories it deemed “not impacted by MM2A” in Table 1of
the Final Emissions Memo.
99 Supra discussion of switch to NEI 2017 data and adding new RTR categories and double-counting
methodology
100 Joint Supplemental Comments at 10-11.
101 MM2A Proposal Economics Inputs and Costs Savings 75%-May 2019 (July 26, 2019) [Docket I.D.
EPA-HQ-OAR-2019-0282-0148].
102 MM2A Final Economics Inputs and Costs Savings 75% Spreadsheet [Docket I.D. EPA-HQ-OAR2019-0282-0645].
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the facilities EPA projects could change their emissions in 8 source categories.103
This spreadsheet is missing data for one of the categories that EPA estimates could
have increases of HAP emissions resulting from the Rule: engine test cells.104 Again,
for whatever new data EPA does provide, it failed to provide that data and an
opportunity to comment on it prior to finalization of the Rule.105
EPA has also not made clear the extent of its review for the source categories
in the illustrative analysis and or provide adequate evidence that 65 sources
categories will either not be affected by the Rule or will not increase their emissions
as a result of the Rule.106 In Appendix A of the Final Emissions Memo, EPA
provided “detailed source category categorizations” for only 20 of the 72 source
categories (including the original six source categories). For some of these
categorizations, EPA merely repeats the conclusions of its technical experts that
these sources will not reclassify, but does not offer the underlying factual basis and
analysis for the public to evaluate.107 Our analysis in Attachment A further
demonstrates the inadequacies of the “detailed source categorizations,” including
illustrating how they might mistakenly concludes which facilities will not be
impacted by the rule or change their emissions as a result of the rule.108 Further, for
some categories in the illustrative emissions analysis for which EPA skips “detailed
source categorizations,” EPA estimates no emissions increases, but provides no
basis for this conclusion.109 In Table 2 of the Emissions Memo, EPA lists 54/72
source categories to show the number of impacted facilities across its analytical
scenarios. However, it includes a caveat at the bottom that it was “unable to
evaluate” 23 of these categories “in-depth”—yet still appears to conclude these
source categories will not increase emissions in the illustrative analysis.110 EPA also

MM2A Final Illustrative Emission Analysis Spreadsheet [Docket I.D. EPA-HQ-OAR-2019-02820647].
104 Final Emissions Memo at 34.
105
See e.g., data on refineries in the Final Emissions Memo at 22.
106 Final Emissions Memo Table 1. EPA claims that 16/74 source categories in the illustrative
emissions analysis will not be affected by the Rule. Database Memo at 14. The 65 source categories
in Table 1 appear to include source categories from the illustrative analysis and extrapolated
analysis.
107 See e.g. Appendix A at 19 (Iron and Steel Foundries), the referenced memo, available in the docket
at EPA-HQ-OAR-2019-0282-0565, is less than two full pages and does not provide the underlying
analysis necessary to adequately support this assertion. For further examples, see generally,
Appendix A and our discussion in Attachment A.
108
See Attachment A and Final Emissions Memo at Table 1. We explain why EPA has demonstrated
insufficient support to conclude that facilities in the Taconite Iron Ore Processing and Reinforced
Plastics Composites categories will not increase their emissions as a result of this Rule. These are
just two examples from EPA’s expanded final analysis that could be indicative of a pervasive
problem in EPA’s conclusions about which categories will not reclassify and/or will not experience
emissions increases of HAPs.
109 See, e.g., Flexible Foam Production in Table 1 of the Final Emissions Memo.
110 Compare the list of these categories in the note on Table 2 of the Final Emissions Memo with the
categories in Table 4 of the Final Emissions Memo that EPA estimates could have emissions
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concludes that additional source categories outside of its illustrative analysis will
not be impacted or increase emissions with inadequate or no justification and
makes additional unsupported assumptions and methodological changes for
extrapolating emissions from specific categories.111 EPA has not adequately
demonstrated that its methodology for assessing these categories or justified it can
support its conclusions that 65 source categories will not be impacted by the Rule or
increase emissions as a result of the Rule.
Further, even if EPA had undertaken an adequately supported expansion of
its analysis to the 72 described source categories, EPA has continued to choose
categories that are not fairly representative of industries potentially affected by the
Rule. The Agency’s final illustrative analysis includes only coating and heavy
industry sources.112 Based on EDF and Sierra Club’s assessment of the data shared
during the public comment period, 1,073 of the 2,529 facilities for which EPA
provided RTR data—a full 42 percent—are oil and gas production sources.113 EPA
admits it had a draft RTR modeling file that it compared with ECHO data, but, as
in the proposal, it does not choose to include this category in its illustrative
analysis.114
The illustrative emissions analysis also includes new arbitrary assumptions
that could substantively impact the emissions estimates. First, EPA assumes that
for facilities operating at very low levels of HAP their emissions increases will be
capped at 10x (e.g., a facility operating at 0.5 tpy would not increase to more than 5
tpy).115 EPA explains that it believes this to “demonstrate a conservatively high
level of potential emissions increase.” This assumption contradicts the enormous
emissions savings made possible by implementing MACT standards. For certain
facilities within NESHAP categories, EPA requires emissions reductions of 99
percent based on MACT.116 So for a major source producing even the minimum of 25
increases. At least 1 category from the Table 2 caveat, wood building products, is listed in Table 1 as
a category that will not have emissions increases.
111 See Database Memo at 9-10 (discussing source categories in the extrapolation analysis for which
EPA concluded no emissions increases would occur, but failing to provide adequate explanation).
112 Even if there remains any doubt surrounding which 72 categories EPA has included in its
illustrative analysis, EPA clarifies in the database memo that the oil and gas category fell outside of
the categories reviewed for illustrative analysis. See Database Memo at 7-8.
113 Joint Supplemental Comments at 10.
114 Database Memo at 8.
115 Final Emissions Memo at 11.
116 See e.g., National Emission Standards for Hazardous Air Pollutants: Hydrochloric Acid
Production, 66 Fed. Reg. 48173, 14879-81 (Sept. 18, 2001); National Emission Standards for
Hazardous Air Pollutants: Hydrochloric Acid Production Residual Risk and Technology Review, 84
Fed. Reg. 1570, 1594 (Feb. 4, 2019), National Emission Standards for Hazardous Air Pollutants:
Ethylene Oxide Commercial Sterilization and Fumigation Operations, 84 Fed. Reg. 67889, 67892-93,
67896-97, (Dec. 12, 2019). See Memo from Michael S. Bandrowski to David Cozzie dated March 10,
2006 (Joint Envtl. Pet’rs Comments Att. 22) (“Many [maximum achievable] standards require
affected facilities to reduce their [hazardous air pollutant] levels at a control efficiency of 95% and
higher.”).
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tons of HAPs would have adopted controls driving emissions down to .25 tons.
Removal of these controls would cause emissions to escalate by 100x—back up to 25
tons. While EPA may argue that the facility would not remove such a control, as
we’ve outlined in our comments, controls require maintenance and may be retired
at the end of their useful life.117 Regardless, of whether specific types of controls are
removed, the very steep emissions reductions achieved by controls demonstrate the
irrationality of EPA’s unsupported assumption.
Second, EPA now only characterizes the facility’s emissions response based
on the primary industrial activity of the facility. EPA explicitly provides that “[t]his
assumption ignores the potential for changing HAP emissions from other emission
points at the major source (i.e., combustion engines, boilers, process vents, and
other manufacturing operations in the facility).”118 (emphasis provided).
Third, in the Database Memo, EPA further explains that it “combined the
emissions from the different NESHAP source categories and counted each facility
under only a single NESHAP,” and the “[e]missions for these facilities are now
presented in the aggregate, based on total facility emissions rather than separately
for each NESHAP based on the emissions from that source category.”119 EPA has
not made clear whether this approach will leave significant emissions unaccounted
for. This could occur at a facility subject to multiple NESHAPs including at least
one NESHAP that EPA estimates could increase HAP emissions and at least one
category EPA predicts will not increase emissions or be affected by the Rule. In such
a scenario, if EPA assigns together facility-wide emissions to the category it has
deemed as unaffected then those emissions will no longer show up in its illustrative
emissions analysis estimate of emissions. Even in a scenario in which EPA
considers emissions increases across the multiple NESHAPs affecting a single
facility, assigning emissions from one category to another could meaningfully alter
emissions estimates.
For example, in the proposal emissions analysis, EPA estimated that the
Organic Liquids Distribution (OLD Non-Gasoline) (40 CFR part 63 subpart EEEE)
category contained 178 facilities, of which 82 facilities could potentially obtain area
source status at the 75% threshold and were not subject to state rules or permit
requirements that directly or indirectly affect HAP emissions.120 EPA estimated
these 82 facilities could result in a potential emissions increase of up to 1,140 tpy.121
Joint Envtl. Pet’rs Comments at 23.
Final Emissions Memo at 11. EPA also makes assumptions about calculating emissions from
major source facilities in the Industrial, Commercial, And Institutional Boilers and Process Heaters
source category without providing the underlying data. Database Memo at 10-11. See also
Attachment A (providing evidence that ancillary operations can be responsible for toxic emissions at
sources that may reclassify, e.g., steelmaking operations).
119 Database Memo at 2.
120 Proposal Emissions Analysis at 27-29.
121 Id.
117
118
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Appendix A provides an updated review of this category showing that EPA has now
removed 79 of the 178 facilities from the OLD category and counts them under
other NESHAP categories for the illustrative analysis (e.g., Hazardous Organic,
Miscellaneous Organic, Miscellaneous Coatings Manufacturing, coating and
printing).122 Of the remaining 99 facilities, EPA finds that 54 OLD facilities could
potentially reclassify and cause a potential emissions increase of up to 659 tpy. EPA
has significantly reduced its estimates of impacted facilities and associated
emissions increases from the OLD category. It offers no explanation as to why the
facilities subject to this NESHAP that are now being counted under other NESHAP
categories are any less likely to utilize the Rule to change their behavior with
regard to emissions resulting from OLD. Consider if they move the OLD emissions
from a facility into a coatings category, EPA has made an assumption that coatings
categories will not change their emissions under the primary scenario and only a
small fraction of coatings facilities will change their emissions under scenario 1. If
that occurred, the emissions that would have been fully counted under OLD would
now disappear under the primary scenario or be steeply discounted under scenario
1.
EPA also expanded its permit review of sources that reclassified between
January 2018 and February 2020 to 69 facilities.123 However, as discussed in
comments on the proposal analysis, these facilities are not representative, but
dominated by sources that could comply with maximum-achievable standards, if
those standards were reinstated by EPA or a court.124 However, in the final
illustrative emissions analysis, EPA undertakes a new methodology to calculate
HAP emissions increases on the basis of this group of already-reclassified sources.
Since one facility of the 69 “requested approval to change from a no-HAP coating to
the purchase of a low-HAP coating after they were reclassified to area source status
for another source category,” and 46 of the 69 sources that reclassified operate in
the coatings sector, EPA evaluates an alternative scenario in which it assumes “that
1 of 40 coatings sector facilities change the formulation used in their process after
reclassification, representing 2.5 percent of all coatings facilities (along with the
boat manufacturing and reinforced plastics facilities) incurring a change in HAP
content of coatings from no HAP to HAP containing coatings.”125 EPA estimates this
could cause an increase in HAP emissions of up to 302 tpy.126 This methodological
choice is arbitrary because it is based on a skewed sample set. EPA has offered no
explanation of why the coatings sector facilities that reclassified are representative
of the facilities that have not yet reclassified. Further, EPA continues to make
assumptions in the illustrative emissions analysis that generally source categories
Appendix A at 4. “99 of those OLD facilities are counted in the MM2A analysis for OLD instead of
another NESHAP. Seventy-nine (79) are being counted under other NESHAP for the MM2A analysis
(e.g., HON, MON, MCM,2 coating and printing).”
123Final Reclassifications Memo at 2; see also, Final Emissions Memo at 18.
124 Joint Envtl. Pet’rs Comments at 20-21.
125 Final Emissions Memo at 18-19.
126 Final Emissions Memo at 33.
122
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in the coatings sector will not increase emissions,127 but our analysis highlight
examples of why these assumptions are unfounded which cast doubt on this wider
generalization and suggest EPA is underestimating emissions increases.128
In addition to these flaws, the final illustrative emissions analysis shares
many of the same arbitrary assumptions that commenters critiqued in the proposal
emissions analysis. These assumptions concern the quantity and quality of EPA’s
estimates for the potential increase of HAP emissions resulting from the Rule.
These include assumptions that process changes or switches to low-HAP surface
coatings and “add-on” controls are “non-adjustable,”129 focus on changes in annual
emissions rather than shorter time frames and aggregate increases in air toxics,130
and ignore other studies showing emissions increases.131
c. Environmental Justice Impacts
EPA made no attempt to analyze the environmental justice impacts of this
rule at proposal. Accordingly, commenters had no opportunity to object to the
arbitrary nature of EPA’s environmental justice analysis. In the Final Rule, EPA
purports to evaluate the potential impact of the rulemaking on tribal and
environmental justice communities by conducting two analyses based on the 69
sources that have already reclassified to area source status.132 For the first analysis,
EPA found that 30/69 sources are within 50 miles of at least one area with Indian
country, 11 of these sources are within ten miles, and 3 are within Indian
country.133 However, EPA concluded “there will be no additional impact from
reclassification to most areas of Indian country” because only one of the sources
could have an increase in emissions and that particular source had limited its
emissions of PTE HAP below the major source threshold.134
EPA also conducted a demographic analysis of the population within five
miles of these same 69 sources. EPA found an above-average minority population in
the 5-mile radius around 13 of the 69 sources and an above-average low-income
population around 39 of the sources.135 While EPA acknowledged “these results
would suggest that low-income populations may be more impacted by this rule,” it
again concluded that since only one of these sources could have an increase in
emissions, “EPA expects there will be no additional impact to most of these

See Infra Part II.B.2.c.
See Attachment A.
129 Final Emissions Memo at 16. See also, NGO Comments at 23.
130 See also, Joint Envtl. Pet’rs Comments at 24.
131 See also, Joint Envtl. Pet’rs Comments at 32-33.
132 85 Fed. Reg. 73882.
133 Id.
134 Id.
135 Id.
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communities.”136 EPA then emphasizes the uncertainties associated with the
impacts of the Rule, noting that “this final rule could result in both emissions
reductions and increases from a broad array of sources located in different
geographic areas.”137
This analysis is arbitrary, unlawful, and ignores findings of more significant
environmental justice impacts based on EPA’s own data that commenters submitted
to the docket. As discussed above, the dataset of already 69 reclassified sources is
not representative of the thousands of facilities subject to NESHAPs because
sources would only reclassify prior to finalization of the Rule if they could do so with
no or easily reversible changes. EPA provides no reason it could not use its updated
MM2A database with location-level data for thousands of facilities across 74 source
categories to provide a more representative analysis. EDF & Sierra Club used
similar data from EPA to conduct an environmental justice impacts analysis for the
proposal based on 86 facilities that EPA believed could increase emissions as a
result of the proposed rule.138
This analysis used EPA’s own data to show that 91 percent of these 86
facilities are located in communities where the percentage of minority members
exceeds the national median.139 At least 73 percent of these facilities are located in
communities where the percentage of the population qualifying as low-income,
above 64 years old, or below 5 years old exceeds the national median.140 More than
120,000 people, including more than 58,000 BIPOC and more than 50,000 lowincome individuals, live near the facilities that EPA projected would increase
emissions under the Proposal.141 Moreover, these facilities represent just a small
fraction of the sources that can potentially reclassify under the Proposed Rule.142
EPA’s environmental justice impacts analysis arbitrarily ignored this study,
and other comments submitted to the record demonstrating environmental justice
impacts stemming from the Final Rule.143 EPA provided no reason it could not
Id.
Id.
138 Joint Supplemental Comments at 1-6. During the original public comment period, EPA added a
spreadsheet to the docket containing the name and address of each major source facility that could
reclassify to area source status under the Proposed Rule. Attachment EPA Response to Email from
Jim Pew 9-19-19 FRS-EIS-IDs, Docket ID No. EPA-HQ-OAR-2019-0282-0206 (Sept. 23, 2019). This
spreadsheet contained data on 86 facilities that EPA projected would have the potential to increase
their emissions based on the illustrative emissions analysis. EDF & Sierra Club used this data along
with EPA’s EJScreen database of social, demographic, and economic indicators to estimate the
environmental justice impacts of the Proposed Rule for the sectors included in the illustrative
analysis.
139 Joint Supplemental Comments at 12.
140 Id.
141 Id.
142 Id.
143 See e.g., Earthjustice Supplemental Comments at 2-10.
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conduct an analysis like the one that EDF and Sierra Club submitted utilizing a
larger body of more representative sources. More importantly, by refusing to assess
the environmental justice consequences of its current actions—focusing instead only
on the results of the Wehrum Memo—it continues to unreasonably refuse to
acknowledge the harm its action causes environmental justice communities
Basis for Reconsideration: The increases in hazardous air pollution resulting
from EPA’s rule is a vitally important aspect of EPA’s decision.144 EPA cannot
properly evaluate the potential HAP emission increases from this rule and resulting
public health harms based on an analysis that is rife with arbitrary assumptions,
flawed methodology, and inadequate support for its conclusions. Without this
proper evaluation, EPA cannot ensure it is preventing an increase of harmful
emissions that would contradict the very purpose and structure of section 112–the
protection of public health from especially harmful air toxics through MACT
standards as supplemented by health standards. Because the reasonableness and
accuracy of the data is critical to the Rule, it meets the central relevance
standard.145
Moreover, the objections raised above are of such significance to the Rule as
they fundamentally affect EPA’s analyses of how the Rule will impact facilities,
raise HAP emissions, and harm vulnerable communities that are the most highly
burdened by toxic pollution. Without a reasonable evaluation of these public health
impacts, the agency cannot weigh the costs and benefits of the Rule or determine
whether a rule carries out its statutory mandate under the Clean Air Act to “to
protect and enhance the quality of the Nation’s air resources so as to promote the
public health and welfare”146 and conforms to the stringent obligations under
Section 112 to limit toxic pollution.
By not making this analysis available prior to finalization of the Rule, EPA
has further failed to comply with the public-notice-and-comment requirements for
rulemakings under 42 U.S.C. § 7607(d) and 5 U.S.C. § 553(b). EPA has further
failed to meet its requirements under the Clean Air Act to provide the public an
opportunity to comment on the data and methodology underlying its rule. Providing
See State Farm, 463 U.S. at 43 (agency action is arbitrary and capricious if the agency failed to
“examine the relevant data and articulate a satisfactory explanation for [the] action including a
rational connection between the facts found and the choice made.”); Citizens to Preserve Overton Park
v. Volpe, 401 U.S. 402, 416 (1971) (agency decision must be “based on a consideration of the relevant
factors and whether there has been a clear error of judgment”).
145 See Kennecott Corp. v. EPA, 684 F.2d 1007, 1019, 221 U.S. App. D.C. 485 (D.C. Cir. 1982)
("Because the reasonableness and accuracy of the forecast data is critical to whether a smelter can
qualify for an NSO, [petitioners'] objections to that data, if well-founded, would clearly have been 'of
central relevance.'") (citing § 7607(d)(7)(B))); Sierra Club v. Costle, 211 U.S. App. D.C. 336, 334, 657
F.2d 298 (D.C. Cir. 1981)("the safety valves in the use of such sophisticated methodology are the
requirement of public exposure of the assumptions and data incorporated into the analysis and the
acceptance and consideration of public comment.").
146 42 U.S.C. § 7401(b)(1).
144
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robust technical analysis goes to the heart of EPA’s mission and obligations in the
rulemaking process. EPA was established with the “principal roles and functions” to
establish and enforce environmental protection consistent with national
environmental goals and “[t]he conduct of research on the adverse effects of
pollution and on methods and equipment for controlling it, the gathering of
information on pollution, and the use of this reformation in strengthening
environmental protection programs and recommending policy changes.”147 And
Section 307(d) of the Clean Air Act requires EPA to provide at proposal a summary
of the factual data on which the rule is based and the methodology used in
obtaining and analyzing the data.148
To the extent that EPA failed to adequately weigh the impacts of the Final
Rule because it believed the withdrawal of the Once-In Policy to be unambiguously
required by the statute at Chevron step one, it is not excused. As petitioners have
elsewhere noted, the plain text provides no support for the Final Rule. EPA further
claims that even if the statute as a whole is ambiguous, the Rule is still valid.149
EPA’s failure to reasonably assess the emissions impacts of the Rule is centrally
important to this claim; to the extent EPA’s Final Rule represents the exercise of
any discretion, consideration of the significant potential emissions impacts of its
interpretation was a critical factor that the agency failed to reasonably address.
2. Failure to Correct Inadequacies of the Proposal’s Analysis and
Meaningfully Respond to Comment
EPA has further failed to correct the inadequacies of the proposal that
petitioners noted during the public comment period. EPA has failed to meaningfully
address or respond to comments on a number of issues, including its failure to
consider the differing toxicity of HAPS and upward bound of potential emissions
increases; baseless assumptions that non-adjustable controls will limit emissions
increases, facilities will increase emissions controlled by adjustable controls or
substitute high HAP materials for low HAP materials; inadequate consideration of
environmental justice impacts, and the unrepresentativeness of the source
categories selected for EPA’s initial illustrative emissions analysis. This failure
renders the Rule arbitrary and unlawful.150 As these deficiencies contradict EPA’s
Message from the President of the United States Relative to Reorganization Plans Nos. 3 and 4 of
1970 at 5, https://archive.epa.gov/ocir/leglibrary/pdf/created.pdf.
148 42 U.S.C. § 7607(d)(3).
149 85. Fed. Reg. 73862 (“Further, even if there were some ambiguity in the text and structure of CAA
section 112 that gave the EPA the discretion to impose such a requirement, the EPA’s conclusion in
light of both the statute and policy considerations is that such a requirement should not be
imposed.”)
150 See Interstate Nat. Gas Ass’n of Am. v. FERC, 494 F.3d 1092, 1096 (D.C. Cir. 2007)(agencies must
“give reasoned responses to all significant comments.”)(emphasis added); See State Farm, 463 U.S. at
43 (agencies “must examine the relevant data and articulate a satisfactory explanation for its action
including a rational connection between the facts found and the choice made”).
147
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obligations under the Clean Air Act and prevent EPA from conducting the necessary
weighing of costs and benefits to determine whether it should issue the Rule, EPA
should reconsider and reverse its decision on those grounds. We provide a partial
list of errors carried into EPA’s final analysis below.
a. EPA Has Failed to Respond to Concerns about the Aggregation of HAP
Pollutants
EPA’s analysis continues to focus on aggregate increases in combined air
toxics—an error that exacerbates the flaws in its revised emissions analysis, just as
it did with EPA’s original analysis.151 EPA’s analysis does not consider a
fundamental difference between the use of synthetic minor limits to reclassify major
sources bases on individual specific criteria pollutants, such as CO or SO2 and
reclassification of major HAP sources. For example, if a source is classified as an
area source for CO, that has no effect on the level of SO2 control that will be
required of that source. In contrast, the NESHAP for a sector may include limits for
several HAP, which may differ in risk by orders of magnitude. Many of these
NESHAP have either no limits for area sources or less stringent limits. In these
sectors the Major Source Reclassification rule allows a source to take a synthetic
minor limit on the potential emissions of the less toxic HAP that may reduce
emissions of all HAP below the 25 tpy threshold for major sources and thereby allow
emissions of the more toxic HAP to increase from controlled levels to 10 tpy.
EPA claims that “the uncertainties in any evaluation of impacts associated
with this rule are very high due to the voluntary nature of the action” and points to
its “qualitative discussion of benefits and disbenefits associated with both HAP and
non-HAP emissions” in the RIA.152 EPA’s assertions that the “uncertainty”
surrounding the extent and distribution of these harms is no excuse and runs
contrary to evidence in the record, including EPA’s own analysis estimating the
potential for significant increases of HAPs. EPA’s qualitative “assessment” of public
health harms in the RIA falls short of its obligations under the Clean Air Act to set
standards that protect public health which can only be done with a careful and
meaningful assessment of potential harms to public health.153 EPA has not
demonstrated why a more rigorous qualitative or quantitative analysis was not
possible.

See Joint Envtl. Pet’rs Comments 24.
EPA, Summary of Public Comments and Responses for Reclassification of Major Sources as Area
Sources Under Section 112 of the Clean Air Act, 136 (September 2020) [Docket I.D. EPA-HQ-OAR2019-0282-0606] (“RTC”).
153 See EPA, Regulatory Impact Analysis for the Final Reclassification of Major Sources as Area
Sources under Section 112 of the Clean Air Act,[Docket I.D. EPA-HQ-OAR-2019-0282-0608](“RIA”),
at 149-159 (Qualitatively describing some of the general health and environmental effects of HAPs
without any meaningful estimate or discussion of the specific harms that could be associated with
this rule.)
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b. EPA Has Failed to Adequately Address Concerns Regarding the
Upward Bounds of HAP Increases:
Commenters provided EPA with analyses that demonstrated that
abandoning the OIAI policy created a potential for significant increases in HAP
emissions.154 EPA should have accepted, as an upper bound to the potential
emission increase, the estimates provided by these commenters or at least have
performed its own “past actual” to future potential” evaluation for these source
categories.
EPA has not identified a potential upper bound to this risk and asserted four
reasons to reject this approach;
“First, the decision to reclassify to area source status is not a mandate and
depends on many factors specific to the facility such as the ability to
sustain emissions below the MST and not risk unintentionally emitting above
the MST. To ensure facilities sustain emissions below the MST, they are
likely to create operating plans that include a compliance margin
(i.e., operate at a reasonable level below the MST to guarantee they maintain
area source status).”155
This response ignores the fact that sources must also maintain a compliance margin
for compliance with an applicable NESHAP limit and that it will be easier for a
source to maintain compliance with a less stringent area source applicability limit
than the major source NESHAP—especially given the elimination of monitoring
and compliance requirements of previously applicable MACT standards.
“Second, the choice to reclassify would be pursued only if the action is a
financial return to the company that weighs the costs of preparing for the
reclassification action and the benefits of not having to comply with one
or more major source NESHAP. If it is not advantageous from a business
perspective for the source to undergo reclassification, they will not seek a
change in status in response to MM2A, thus not all facilities below
the MST will reclassify.”156
We agree that sources will make the decisions that provide economically
advantageous. However, it its evaluation of the “early adopter” facilities, EPA did
See e.g., Joint Supplemental Comments; See also Joint Envtl. Pet’rs Comments at 22-33
(discussing reasons why EPA’s analysis would underestimate emissions); Comment submitted by
EDF (March 2, 2020)(attaching new article published in the Journal of the
Air & Waste Management Association after the close of the comment period which quantifies the
potential increases in hazardous air pollution that would result from EPA’s withdrawal of the “oncein, always-in” policy)[Docket I.D.: EPA-HQ-OAR-2019-0282-0447].
155 Final Emissions Memo at 1.
156 Id. at 1-2.
154
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not attempt to understand what financial benefit would result from the change to
minor source status and so missed the potential emission increase. We provide
some examples below of potential benefits to reclassification that go beyond
reducing recordkeeping costs and have the potential to increase emissions. Instead
of a detailed review of the early adopter group EPA merely assumes that for most
sources there would not be any options for most sectors to reduce operating costs via
reclassification
“A third analytical reason to not presume all facilities will emit up to the
MST is the consideration that many industries and areas of the country have
other federal or state regulations the effect of which will continue to limit
HAP emissions after a source reclassifies to area source status.”157
This rationale is in conflict with the preceding EPA argument. If there is no
relaxation in permitted emissions, there is almost certainly no significant financial
return to the company, especially where the company must maintain a Title V
permit. This argument ignores the fact that a substantial number of states have “no
more stringent” laws that prevent state authorities from including requirements
more stringent than required by Federal law, a fact flagged for EPA in public
comments.158 It also fails to recognize that in other states permitting authorities
may elect to remove state requirements based on the Federal reclassification.
“Finally, there are economic limitations on production levels that can impact
the level of potential emission changes. To the extent that a source’s emissions
correlate with the level of production and the level of competitiveness in the
markets it is in, a source will face competition and limitations associated
with industry growth (which is linked to how much the product is demanded
by consumers) that will create rigidity in a source’s efforts to increase
production and hence emissions.”159
Each regulated entity can be expected to seek to make full utilization of
production capacity as constrained by market conditions. Market conditions may
change over the short and long terms. For this reason, section 112 applies to
sources that have a potential to emit considering controls, greater than the
applicable thresholds. The statute does not state or imply any other factor, such as
the market conditions referenced in the analysis. The Major Source Reclassification
Id. at 2.
See, e.g., James M. McElfish Jr., MINIMAL STRINGENCY: ABDICATION OF STATE INNOVATION, 25
ELR 10003; The Council of State Governments, “Q. Do any laws in the Midwest restrict state
agencies from adopting environmental rules more stringent than federal regulations?” Question of
the Month March 2017, available at https://www.csgmidwest.org/policyresearch/qom-0317.aspx; RTC
at 125-126 (summarizing commenters raising concerns that that certain states cannot implement air
pollution control requirements that are not derived from Federal regulations and providing an
inadequate response.)
159 Final Emissions Memo at 2.
157
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Rule creates a potential where sources with a true potential to emit in excess of
major source thresholds may attempt to move in and out of major source regulation
as market conditions change and may attempt to reclassify as a major source only
after they have been found to have violated the reclassification permit limit.
The technical review underlying the Final Rule continues to be entirely
dependent on what EPA describes as a “litany” of assumptions160 even while the
agency claims that it does not know and asserts that cannot reliably determine how
many sources will seek reclassification. In place of a detailed factual review of the
financial incentives and emission outcomes of the initial set of reclassifications,
EPA provides but a cursory review of a subset of those permit actions and then
adopts its “litany” of assumptions.
The sum of EPA’s set of assumptions yields a counterfactual result. By
comparing hypothetical (and historically overstated) estimates during rulemaking
of future compliance costs EPA concludes that companies will save over $100
million in reduced monitoring, recordkeeping and reporting costs,161 and by
assuming that sources will voluntarily continue to operate their pollution controls
as before, EPA concludes that there will be an extremely limited increase in HAP
emissions.162 EPA’s analysis continues, however, to offer no reasonable basis for
that assumption.
Rather than acknowledge the extreme potential risk to public health
demonstrated by these data; EPA assumes that almost none of the facilities that
could increase emissions would do so. There is no basis in the record, or the record
of the last 140 years of environmental regulation, for EPA to assume that any
significant number of facilities in categories with less stringent area source
regulations will continue to emit at levels required of major sources if they are
allowed to be regulated as area sources.
EPA’s assumptions do not take into account the fact that permitting and
enforcement resources at the Federal, State and local level have been substantially
reduced over the past decade thereby forcing authorities at all levels to focus on
major sources and limiting the amount of permit review and enforcement of area
source permits. EPA did not adequately respond to commenters’ concerns regarding
limitations of certain states to implement air pollution controls that are not derived
from Federal regulations or that state standards that are equivalent in stringency
to MACT standards could become less stringent.163 In the past, OECA has
estimated noncompliance rates in various source categories, some (RFG gasoline)
Id. at 11. (“This assumption adds to the litany of uncertainties associated with any assessment of
the MM2A rule...”)
161 See RIA at 9.
162 See Final Emissions Memo at Tables 2 and 4.
163 RTC at 125-26.
160
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had relatively high compliance rates while others (notably dry cleaners) had quite
high noncompliance rates.164 EPA’s analysis does not attempt to evaluate the
potential increases in emissions associated with reduced permitting and
enforcement of reclassified facilities and ignores the comments of state officials (e.g.,
Virginia) that have warned, based on their on the ground experience, that emission
increases are likely.165
c. Baseless Assumptions that Certain Controls Are Non-Adjustable
Controls and Will Limit Emissions Increases
Current pollution reductions occur when plant managers properly operate
and maintain controls of equipment, test as necessary and ensure, through
comprehensive procurement record reviews that compliant, low-HAP materials are
employed as appropriate. Effective corporate management of environmental
performance at individual plants is similarly dependent on a system of record
reviews, policies, and audits. For most sectors these same records suffice to
document compliance with the NESHAP. Most Title V sources remain subject to
Title V reporting requirements for other programs and so and so it can be seen that
EPA’s assumptions conflict—sources cannot continue to operate just as they had
before and still save over $100 million in monitoring, recordkeeping and reporting
(MRR) costs. The fact is that, if reclassification is permitted, sources will no longer
be required to monitor processes and emissions as carefully as before. This alone
will lead to an emission increase that EPA has not yet evaluated.
EPA has assumed that the control technologies employed for NESHAP
compliance are of a nature that in many cases sources will continue to operate at
equivalent efficiencies even with no regulatory obligation do so. Commonly
employed treatment methods for HAP emission reduction include: thermal
oxidation, catalytic oxidation, adsorption, absorption, condensation, biofiltration,
membrane separation, filtration (ESP, fabric filters (baghouses), HEPA filters,
ULPA filters, acid gas scrubbers (wet or dry FGD, or DSI).166 There is nothing in the
E.P.A., “Enforcement Alert: EPA Enforcement Targets Flaring Efficiency Violations,” Vol 10. No.
5 (Aug. 2012), available at
https://www.epa.gov/sites/production/files/documents/flaringviolations.pdf; EPA Regional
Inconsistencies, S. Hrg. 109-1046 Before the S. Committee on Environment and Public Works, 109th
Cong. 68 (2009).
165 See, e.g., Comment of Michael G. Dowd, Director, Air and Renewable Energy Division, Virginia
Department of Environmental Quality [Docket I.D. EPA-HQ-OAR-2019-0282-0303]; Comment
submitted by Ali Mirzakhalili, Administrator, Air Quality Division, Oregon Department of
Environmental Quality [Docket I.D. EPA-HQ-OAR-2019-0282-0439]; Comment submitted by Steven
E. Flint, Director, Division of Air Resources, New York State Department of Environmental
Conservation [Docket I.D. EPA-HQ-OAR-2019-0282-0296]; Comment submitted by Francis C. Steitz,
Director, Division of Air Quality, New Jersey Department of Environmental Protection [Docket I.D.
EPA-HQ-OAR-2019-0282-0338].
166 See, e.g., Romina Ronquillo, “Pollution Control Systems and Devices Used to Control Air
Pollution,” Thomas, available at https://www.thomasnet.com/articles/plant-facility164
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nature of these devices that inherently requires or encourages operation at a
specific efficiency level. Each of these technologies can be turned off or bypassed
when and as desired by the facility operator, and each of these technologies can be
operated over a range of efficiencies by controlled by the operator’s choice of
temperature, flow rate, additive rate, filter type, maintenance practices and other
factors. Each of these technologies also has a cost to operate and maintain.
In its analysis EPA considered particulate controls for inorganic HAP (e.g.,
fabric filters, electrostatic precipitators (ESP)) as not adjustable and assumed that
source categories employing those measures as their compliance strategy could not
readily increase or decrease emissions. This assumption is incorrect. First, as noted
above, these devices can be removed or bypassed as permitted by the applicable
regulations. The collection efficiency of an existing ESP is dependent on the amount
of electricity employed to energize the field. Further, ESPs are notoriously high
maintenance devices. EPA and state enforcement actions against major
corporations demonstrate that these maintenance costs are often not spent, even
where the underlying requirement necessitates, because they do not contribute to
the company’s bottom line. Failure to properly maintain an ESP will lead to reduced
control efficiency. In addition, in order to achieve required collection efficiency many
ESPs must inject additives. Each of these components has a cost and so a source
may reduce operating costs by reducing field strength (and lower electric bills),
deferring maintenance and reducing or eliminating additives.
Baghouses can also be bypassed or removed as permitted. These devices
cause a pressure drop that increases power demand (and hence higher electric bills)
at a facility. The bags in the bag houses can represent a substantial capital cost
and have a finite service life. Emission rates can increase substantially if just a
small fraction of the bags leak or become detached from the framework of the
baghouse. Typically, daily and weekly monitoring and a long-term QA/QC program
are employed to maintain unit efficiency. To ensure continuous compliance some
may major sources be required to have leak detection systems or PM CEMS (such
as coal-fired power plants subject to the MATS), but comparable requirements are
not typically required for HAP area sources, even if it otherwise a Title V source. An
operator also has a variety of bags that may be employed. Some are far more
expensive than others. Accordingly, baghouse efficiency may be reduced by (1) less

equipment/understanding-air-pollution-control-equipment/; HEIL Engineered Process Equipment,
“Hydrogen Chloride/Hydrochloric Acid,” available at
https://heilprocessequipment.com/pollutants/hydrogen-chloride; Jan Carlson, “Ethylene Oxide
Sterilization - Air Pollution Control Options,” Catalytic Products International, available at
https://www.cpilink.com/blog/ethylene-oxide-sterilization-air-pollution-control-options; EPA, “Air
Pollution Cocntrol [sic] Technology Fact Sheet,” EPA-452/F-03-023, available at
https://www3.epa.gov/ttn/catc/dir1/ff-hepa.pdf.
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robust maintenance, and (2) a choice of less expensive, but poorer performing bags
to replace NESHAP level bags over time.167
It should also be recognized that opacity is not a reliable surrogate for PM,
especially at the low levels of PM that should be permitted for HAP PM and that
area PM sources (and even major PM sources) are subject to reference method
testing infrequently, sometimes only once every 5 years. These tests are performed
by contractors selected and paid by the source, at a time known to the source and
with the opportunity to fine tune its systems for the test. Thus, these tests identify
what a source can do on its best day, not how it performs on other days. Under the
Final Rule, sources may rely on infrequent reference tests to reclassify and avoid
NESHAP obligations to continuously monitor emissions or control device
parameters, and be permitted to use less effective measures, such as occasional
Method 9 opacity observations to claim compliance. EPA’s analysis fails to address
the potential emission increases associated with the reduced frequency and
effectiveness of monitoring area sources.
EPA accepts that other forms of controls (scrubbers, thermal devices) are
adjustable, but asserts that its permit review showed that sources continue to use
the same compliance strategy before and after reclassification, and add-on controls
are not adjusted to decrease control efficiency after the source is reclassified.168 Our
limited review of several of the early adopters (Attachment A) suggests that EPA’s
conclusion is not supported by the available information, leading to the obvious
unanswered question—other than to reduce pollution control costs, why would a
source that still had to monitor and keep records to show compliance with the
reclassified permit limits go to the time and expense of a permit reclassification?
An additional commonly employed compliance strategy in many source
categories is substitution of materials with low or no HAP content. EPA assumes
broadly that companies would not go to the time expense to “reformulate”, i.e.,
create new coatings or other materials and demonstrate that those materials are
suitable. However, at the time that the NESHAP were proposed many in the
regulated community asserted that the available non-HAP substitutes either
performed poorly or were more expensive. There have been a number of products,
especially in the coatings area, that have come on the market in the intervening
years and so, some facilities may continue to use compliant materials. But the preregulation HAP-containing materials continue to be used in this country and in
countries that do not regulate HAP emissions; they are, as a result, commercially
available, especially over the long-term. In light of the comments received at the
time of promulgation, and in the absence of information to the contrary, it is
unreasonable for EPA to assume that limited or no sources will revert (in part or
Other process changes, such as a change in operating temperature or gas flow can also affect
efficiency.
168 Final Emissions Memo at 16.
167
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wholly) to earlier or newly developed HAP containing materials if there is a cost
and/or performance advantage to those materials and if they may be employed
under the applicable regulation. EPA’s evaluation did not establish the absence of
cost-effective alternatives to major NESHAP-compliant materials, it merely
assumed that such materials do not exist.
In the Final Rule, EPA continues to claim that sources using compliant
materials (e.g., process changes or switches to low-HAP surface coatings) are not
adjustable and will not increase HAP emissions.169 Similarly EPA continues to
claim certain controls are “non-adjustable” (e.g., fabric filters, electrostatic
precipitators).170 EPA acknowledges receipt of comments explaining why both of
these assumptions are false.171 EPA dismisses both sets of concerns on the basis
that its review of operating permits for 69 sources that have already reclassified
indicated that only one permit out of 46 reclassifications in the coatings sector
indicated a potential for the facility to alter the HAP content of certain coatings.172
As discussed above, these reclassifications are a highly skewed sample set that do
not sufficiently address commenters’ concerns. EPA additionally notes its
illustrative emissions analysis is based on “the input from the EPA’s technical leads
which have extensive knowledge of the sector”173 and that it may take subsequent
action concerning the operation and MRR requirements of add-on controls to ensure
PTE limits are practically enforceable.174 These bald assertions of agency expertise
and theoretical future action are insufficient to rebut the supported objections
submitted to the docket.175
d. Inadequate Representativeness of Source Categories in Analysis
EPA’s revised analysis does not, furthermore, address commenters’ concerns
that the proposal illustrative emissions analysis evaluation of a mere six out of 114
source categories was unrepresentative of the emissions impacts of the Rule. As
discussed in comments, these six categories represent a sampling too small to be
representative.176 Commenters further noted that these six categories are
idiosyncratic and not representative of the wider array of source categories: “[f]or
example, to represent all coating source categories that use add-on controls, EPA
selected the metal can source category—in which only one plant is projected to alter

Final Emissions Memo at 16.
Id.
171 RTC at 118-120, 123 (describing concerns over changes to use of compliant materials because addon controls will allow reformulation of products over time to use a higher percentage of high-HAP
materials and non-adjustable controls may degrade or be inadequately maintained).
172 Id. at 118.
173 Id.
174 Id. at 104.
175 See e.g., Joint Envtl. Pet’rs Comments at 23.
176 Joint NGO Comment at 20.
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its status—and which is subject to a state standard that prevents backsliding.”177
EPA’s final illustrative analysis also continues to exclude the oil and gas category
which represents 42 percent of the facilities for which EPA provided RTR data.178
Neither did EPA provide insight into source categories responsible for the largest
quantities of toxic emissions.179
In its response to comments, EPA fails to address these specific concerns
raised by commenters. Instead, EPA stresses the uncertainty surrounding how
facilities will respond to the Rule and points to its expansion of the illustrative
analysis to 72 source categories and expansion of its analysis of sources that have
already reclassified to 69 permits.180 As discussed earlier, both of these analyses
repeat fundamental flaws that fail to resolve issues of source representation.
Nevertheless, EPA “maintain[s] that the analyses presented at proposal provide
relevant information and a valid basis for our conclusions about the likely impacts
of the rule,” emphasizing that the similarity in findings between the initial analysis
and the final illustrative analysis supports this conclusion,181 rather than seeing it
as evidence of its repeated flawed assumptions.
e. EPA’s Response Further Demonstrates the Agency’s Lack of Adequate
Analysis of Environmental Justice Impacts
As discussed above, EPA failed to undertake any review of environmental
justice impacts at proposal, but received considerable information on environmental
justice impacts—utilizing EPA’s own data—from an analysis conducted by EDF and
Sierra Club and submitted to the docket. EPA received a range of further
information on environmental justice impacts including demonstrating how specific
facilities EPA projects could reclassify are concentrated in in communities that
already face extreme cancer risk from emissions of hazardous air pollutants, for
example, the communities between Baton Rouge and New Orleans, Louisiana—
commonly known as “cancer alley.”182
In its Response to Comments document, EPA summarizes environmental
justice impacts described by commenters for four pages and spends only two
paragraphs on a response which primarily asserts that EPA’s analysis in the Final
Rule is a sufficient response.183As discussed above, EPA’s environmental justice
analysis is arbitrary and cannot provide an adequate response to commenters’
objections. EPA’s response further claimed that many facilities that are eligible to
reclassify under the Rule will not increase their emissions and much uncertainty
Id. at 21.
Joint Supplemental Comments at 10.
179 Joint Envtl. Pet’rs Comment at 22.
180 RTC at 117.
181 Id.
182 Earthjustice Supplemental Comments at 2-10.
183 RTC at 144-147.
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remains concerning where emissions will increase.184 This conclusion ignores
analysis submitted by commenters demonstrating the prevalence of such facilities
in communities that are underprivileged and overburdened by pollution185 as well
as clusters of sources that EPA identified could potentially reclassify.186
Basis for Reconsideration: In the Final Rule, EPA failed to correct or demonstrate
support for many additional arbitrary features of the emissions analysis for the
proposal that it repeated in the Final Rule. As discussed above, EPA received
comments highlighting these unlawful features of the proposal. These comments
easily qualify as “significant comments, criticism, and new data” with respect to
which EPA was required to respond prior to taking its final action,187 further
rendering the Final Rule unlawful. Further, the arbitrary features of the emissions
analysis highlighted by these comments and repeated in the Final Rule are central
to the Rule for the same reasons already discussed above. While it is not necessary
to raise objections that were properly noticed during the public comment process,
EPA can, and should, reopen the rulemaking to address these continued flaws in
the Final Rule.
C. EPA Cannot Defer Consideration of Matters Central to This Action to
Unspecified Later Rulemakings.
EPA has refused to address several issues central to its decision-making,
instead stating only that it may consider them in the future. Each of these issues
was raised in comments on the proposal; the failure to address them provides an
immediate basis for EPA’s rule to be held unlawful. We urge EPA to reconsider its
decision for each of the following reasons.
1.

EPA Has Not Addressed the Impact of the Rule’s Removal of
Monitoring Requirements on Emissions.

EPA has repeatedly acknowledged, both in its proposed and final decision,
that this action removes monitoring and maintenance requirements previously
applicable to major sources of toxic air pollution.188 And EPA has consistently
accepted that those requirements are necessary to secure compliance with current
emissions rates—and therefore in ensuring that emissions do not rise.189

Id. at 146.
Joint Supplemental Comments at 1-6.
186 Joint Supplemental Comments at 6-10.
187 42 U.S.C. § 7607(d)(6)(B).
188 See Joint Envtl. Pet’rs Comments at 26-27, 29; Memo from Eastern Research Group to Eric Goehl
et al. “Documentation of the compliance cost savings analysis for the rule ‘Reclassification of Major
Sources as Area Sources Under Section 112 of the Clean Air Act,’” dated August 2020 (Final
Compliance Cost TSM) at 12.
189 See Joint Envtl. Pet’rs Comments at 26-27, 29.
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EPA’s Final Rule, like its proposal, refuses to address that issue. Instead of
considering the emissions increases that will occur following the elimination of
monitoring requirements, the Agency states that “EPA intends to take final action
on” emissions monitoring for deregulated sources “in a separate final action at a
later date.”190 Similarly, EPA “acknowledges” that its action removes maintenance
provisions that ensure that pollution controls continue to achieve current emissionsreductions levels.191 But rather than assess the emissions increases that resulting
from the removal of those maintenance requirements, EPA states that it “intends to
take final action” on these “aspect[s] … in a separate final action at a later date.”192
The Agency cannot lawfully refuse to address those matters. Each is central
to the consequences of its current, now complete action. EPA’s rule permits sources
to escape currently applicable monitoring and maintenance requirements. That
final, effective decision will have important consequences on toxic pollution, and the
health of those communities surrounding sources of such pollution. The Agency was
required to address these crucially “important aspects of the problem” prior to
finalizing its rule.193 Instead it has merely, and arbitrarily, gestured towards the
possibility that the Agency may do so in the future.
2.

EPA Has Not Explained How Its Decision Comports with the
Statutory Requirements for Exempting Sources from MACT
Requirements.

Likewise, EPA has failed to address its failure to comply with the
requirements imposed by the Clean Air Act, when the agency exempts sources from
major-source requirements. Under Section 112, all sources within a listed
category—regardless of classification as “major” or “area” are subject to MACT
standards.194 The statute gives EPA limited discretion to instead allow some area
sources to be governed “generally available” control technologies.195 But EPA has
not—either in this rule, nor in any prior rule-making196—purported to exercise that
discretion (much less provided a basis for doing so) for any category or subcategory
that might include sources it has now exempted from MACT.197
Rather than addressing the objection, EPA seeks to evade it as a “separate
issue,” which “may be considered in other agency rulemakings but is beyond the
RTC at 42.
See RTC at 121 (flares), 124 (thermal oxidizers).
192 RTC at 121, 124.
193 Nat’l Lifeline Ass’n v. FCC, 921 F.3d 1102, 1112-13 (D.C. Cir. 2019) (citation omitted).
194 42 U.S.C. § 7412(d)(2).
195 42 U.S.C. § 7412(d)(5).
196 The categories and subcategories of area sources that EPA addressed in its prior NESHAPS were
defined with the Seitz Memo in place—and so did not include sources that had undertaken all the
technological steps necessary to comply with MACT standards.
197 Joint Envtl. Pet’rs Comments at 11-13.
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scope of this rulemaking.”198 Yet EPA’s rule is, by its terms, one that enables
hundreds of sources—all of which EPA has only categorized as subject to MACT
standards—to now evade those standards. Each of those sources is necessarily
capable of meeting MACT; EPA has not provided (and could not provide) any reason
why they should instead meet only generally available standards. Section 112(d)(5)
requires that showing prior to exempting a new group of sources from MACT
standards—the possibility that EPA may undertake it later does not suffice.
IV. CONCLUSION
For the above reasons, Petitioners request that EPA stay the effectiveness of
the Rule during reconsideration for 90 days, conduct reconsideration proceedings
and withdraw the Major Source Reclassification Rule within the 90-day stay period,
and immediately withdraw the Wehrum Memo.
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ATTACHMENT A: Review of EPA Appendix A: Illustrative Emission Impact
Memorandum - Detailed Source Category Characterizations for the Final
MM2A Rule
EPA has published a set of assumptions, comments, and opinions concerning the
potential for HAP emission increase subsequent to adoption of the Major Source
Reclassification Rule for 20 industrial sectors. This final analysis was not made
available to the public during the comment period of the rulemaking and contains
information additional to what was provided alongside the proposal. Here we
summarize the undocumented assumptions that form the basis of these opinions
and other relevant information provided by Appendix A and associated
documentation. We review more than a half-dozen of EPA’s listed sectors to
demonstrate the general contours of the nature of EPA’s review and the associated
deficiencies. We examine a reclassification in the boat manufacturing sector to
illustrate other shortcomings in the EPA analysis and the real-world potential for
emission increases associated with reclassification. In each of these cases, EPA’s
principal assumption is that even where the source goes to the effort and expense to
seek reclassification, there will be no change in operations or emissions. We have
described this assertion in the main body of our petition and so do not repeat it
below. EPA’s alternate assumptions and relevant facts are summarized below.
Following this summary, we provide a short summary of the major shortcomings of
EPA’s analysis.
1. Hydrochloric Acid (HCl) Production (40 CFR part 63 subpart NNNNN)
EPA’s memo
There are no state rules or NSPS that would otherwise limit HAP from these
sources. EPA asserts that one facility, BASF Corp, has a permit limit on annual
HCl emissions that is at least as stringent as the NESHAP; this state requirement
would prevent any potential for changes to the operating parameters of the add-on
controls. Based on this review, EPA expects no emissions increases if this facility
were to reclassify. For the other facilities studied there were no state of Federal
requirements that would limit emissions or that require operation and maintenance
of emission capture and control systems that could serve as backstops.
Control of HCl emissions is achieved by caustic acid-gas scrubbers that can achieve
99 percent reduction and a site-specific LDAR program. EPA acknowledges that
sources in the sector could adjust operating parameters of scrubbers to reduce
efficiency.
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Comments concerning EPA’s memo
This memorandum generally confirms that reclassification can significantly
increase emissions from subject facilities. EPA does not identify the facilities, or the
emissions from the several emission points at these facilities, but, if we assume for
purposes of illustration that the uncontrolled emissions from the process units were
50 tpy and leaks and vents added another 5 tpy; that the required LDAR program
was estimated to reduce emissions by 90 percent and the acid-gas scrubber met the
99 percent control requirement, then NESHAP controlled emission might be on the
order of one tpy, leaving substantial opportunities to reduce control efficiency and
remain under a 10 tpy limit. EPA does not identify the state-issued annual HCl
emission limit in a BASF permit that it believes to be as stringent as the NESHAP,
but the NESHAP requires continuous compliance with the removal efficiency
obligations to be demonstrated by maintaining control device operating parameters
within specified limits at all times. An annual emission limit cannot and does not
assure such continuous compliance. EPA’s memo notes that one of the facilities it
has studied, the Hexion, Inc.-Norco Facility, will only be storing HCl in the future.
As best as we can determine this facility closed in 2016.199
2. Organic Liquids Distribution (OLD Non-Gasoline) (40 CFR part 63
subpart EEEE)
EPA’s memo
HAP that could be emitted include benzene, ethylbenzene, toluene, vinyl chloride
and xylenes. The technology basis of the major source NESHAP is a floating roof or
closed vent system and control device (combustion, scrubber, or adsorber) with a 95
percent reduction; for transfer racks, it is a closed vent system and control device
(combustion) with 98 percent destruction; for equipment leaks, it is an LDAR work
practice; and for transport vehicles, it is a vapor tightness or vapor collection
certification work practice
EPA estimates that for 54 of the 57 OLD facilities examined, if these facilities
were to reclassify and the permit required organic HAP control at a lower
percentage reduction (rather than 95-98 percent control), there could be a
potential emission increase of 659 tpy (for combined HAP). Four percent of HAP
emissions in the NEI come from transfer racks and 17 percent from equipment
leaks (21 percent combined), and these two sources, as well as wastewater
operations, are not regulated by these NSPS. (In the NEI, 44 percent of emissions
could not be assigned to a specific source.) EPA estimates that at the 12 facilities
subject to NSPS Kb, transfer racks and equipment leaks may represent about 37
Stefan Baumgarten, “Hexion Confirms June Closure of US ECH Plant,” ICIS (May 13, 2016),
available at https://www.icis.com/explore/resources/news/2016/05/13/9998176/hexion-confirms-juneclosure-of-us-ech-plant/.
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tpy of the potential HAP increase (i.e., 21 percent of 179 tpy), and this increase
would not be prevented by subpart Kb. Therefore, the potential HAP emissions
increase could be slightly higher because there is no NSPS backstop on emissions
from transfer racks, equipment leaks, or wastewater operations. The total
emission change estimated for this analysis by EPA is, 480-517 tpy.
Comments concerning EPA’s memo
Once again, EPA’s memo undercuts any assertion that the Reclassification Rule
will not have significant adverse public health effects. EPA’s calculations
understate the potential benefits because, as EPA acknowledges sources must
maintain a compliance margin so the actual destruction and removal efficiency
(DRE) for the NESHAP controls will be higher. Further, this source category
emits a range of HAPs with different characteristics and may find it more
economic to control emissions from tanks storing lower toxicity HAPs than other
HAPs, the public health risk may be greater than reflected in gross HAP tonnage
reductions.
3. Surface Coating of Metal Cans (40 CFR part 63 subpart KKKK)
EPA’s memo
HAPs that can be emitted include xylene, hexane, glycol ethers (other than
EGBE), isophorone, ethyl benzene, formaldehyde, napthalene, cumene and
toluene. The technology basis of the major source NESHAP standard is a
combination of low-HAP coatings and add-on controls (e.g., thermal oxidizers).
Five facilities are subject to subpart KKKK. EPA estimates three facilities in the
primary scenario. All three facilities (Ball Metal Food Container Corporation (now
operating as Maple Manufacturing), Weirton, WV; BWAY Packaging in
Homerville, GA; and Miller Coors, LLC, which operates Rocky Mountain Metal
Containers, in Golden, CO) use thermal oxidizers to comply with subpart KKKK
and all three are required to capture and control VOC separate from subpart
KKKK requirements. If these facilities reclassified, the state requirements would
necessitate them to continue to operate the control technologies as they have done
in the past. Based on this review, EPA expects no emissions increases from these
facilities if they were to reclassify. Only four companies account for 92 percent of
the metal can coating market. With the level of market competition, the smaller
volume producers that are low emitters are likely to continue to use the same
lower-HAP coatings, if they were to reclassify, as facilities still subject to the
NESHAP.
In addition to environmental regulations, all interior coatings for cans containing
edible products must meet U.S. FDA regulations because of the direct contact of
food and beverages with metal container coatings. (Interior coatings for non-food
products and exterior can coatings are not subject to these regulations.) The need
for FDA approval of interior can coatings would be a strong disincentive for low45

emitters that opt to reclassify from switching to higher-HAP coatings.
Comments concerning EPA’s memo
As discussed in the main body of the petition, thermal oxidizers cost money to
operate but can achieve very high DRE. Sources with actual emissions less than the
PTE threshold can create an opportunity to reduce or eliminate the use of thermal
oxidizers, especially if lower HAP coatings are available. We are highly skeptical of
the statement that state regulations require sources to operate control technologies
as they have in the past. EPA does not identify the state regulation the author is
considering, but we suspect that the reference is to general requirements to operate
pollution controls at all times in accordance with good engineering practice. This
common permit condition is a hold-over from the 1970s that has not been held to
require operators to reduce emissions more than required by applicable limits.
Many coal-fired electric generating units (EGUs) routinely operate FGDs at
different levels of control (including no-control) depending on market prices for SO2
allowances. Similarly, many EGUs are required to operate SCRs for NOx control
only in the ozone season and have never to our knowledge been required by the
permit condition referenced above to operate year-round.
Smaller volume producers should find it easier to reclassify as actual emissions are
lower and more likely to be near or below the relevant thresholds. We see no basis
for the assumption that “the level of market competition” somehow precludes a
small producer from seeking to lower production costs for its produce. On its face it
would seem that a small producer would have at least as much incentive to lower
costs as a larger producer. The argument about FDA approval is especially specious.
FDA has approved numerous can coatings over the past decades and there is a
broad range of choices available to operators,200including BPA and lead containing
formulations. Indeed, based on the available science, the prevalence of BPA based
coatings201 and increasing public concern over commonly employed coatings, it
appears that many companies are actively seeking to develop replacement coatings.
Contrary to EPA’s assumption, this is not an arduous process as the FDA provides a
short cut for this effort:
Some chemicals used in the process of packaging or preparing foods, like
bisphenol, fall under a U.S. Food & Drug Administration (FDA) rule called

See Birgit Geueke, “Can Coatings,” Food Packaging Forum (Dec. 15, 2016) available at
https://www.foodpackagingforum.org/food-packaging-health/can-coatings.
201 Ecology Center, “Food Can Study 2016,” available at https://www.ecocenter.org/healthy-stuff/foodcan-study-2016-executive-summary; U.S. F.D.A., “Bisphenol A (BPA): Use in Food Contact
Application,” (updated Nov. 2014), available at https://www.fda.gov/food/food-additivespetitions/bisphenol-bpa-use-food-contact-application.
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Generally Recognized as Safe (GRAS). This means that substances added to
food must be FDA-reviewed unless the substance is “generally recognized,
among qualified experts, as having been adequately shown to be safe under
the conditions of its intended use.”The American Academy of Pediatrics said
in a policy statement that many of these substances were grandfathered for
approval because they were considered GRAS during the 1950s. However,
this doesn’t consider the impact of chemicals that can be absorbed into food
indirectly, such as through dyes or packaging. The Academy also said “the
GRAS process, although intended to be used in limited situations, has
become the process by which virtually all new food additives enter the
market. Consequently, neither the FDA nor the public have adequate notice
or review.”202
4. Surface Coating of Miscellaneous Metal Parts and Products (40 CFR part
63 subpart MMMM)
EPA’s memo
Primary HAPs regulated by the major source NESHAP include organic HAPs,
including xylenes, toluene, glycol ethers, ethyl benzene, methyl isobutyl ketone,
methanol, ethylene glycol, ND dimethyl phthalate. The technology basis of the
major source NESHAP standard is low-HAP coatings for all subcategories (except
magnet wire, for which the standard is based on the use of a catalytic oxidizer that
is part of the curing oven and is integral to the process). These facilities are not
subject to an NSPS, but they may be subject to state rules based on 1978 and 2008
Control Technology Guidelines (CTGs). Facilities that are area sources may be
subject to the area source NESHAP standard for paint stripping and miscellaneous
surface coating operations (40 CFR Part 63, subpart HHHHHH).
Currently, compliance can be demonstrated by (1) compliant coatings; (2) an
emission rate without add-on controls; or (3) an emission rate with add-on controls.
EPA reviewed the permits from 107 major source facilities; a majority are using the
first and second compliance options, and approximately 30 percent of these facilities
have add-on controls. EPA notes that sources would speak to their coating supplier
to see if lower-HAP coatings are already on the market that could meet their
specifications without having to invest in “reformulation,” so the only investment
would be some testing of the new coatings.
Comment concerning EPA’s memo
This sector again includes numerous HAP with different risk profiles. Powder
Healthline, “Food Industry’s Switch to Non-BPA Linings Still Poses Health Risks,” available at
https://www.healthline.com/health-news/common-chemicals-in-plastics-linked-to-childhoodobesity#Bisphenols-are-recognized-as-safe-by-old-FDA-rule.
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coating with non-HAP materials in this and other sectors has become more
popular for reasons other than compliance with environmental regulations. The
reduction in plant-wide actual HAP emissions and creates headspace to allow
reclassification. This NESHAP requires no control of area sources, and no NSPS.
The memo speculates, but does not substantiate, that sources that may be subject
to RACT controls actually have effective limitations. Any such RACT controls
would apply to VOC content, not HAP and, being designed for small sources of
non-HAP VOCs, RACT controls are highly unlikely to be as stringent as a
NESHAP. At reclassified facilities low-HAP compliant coatings would no longer
required as long as the source reports that emissions are below individual HAP
and facility-wide thresholds.
5. Wet-Formed Fiberglass Mat Production (40 CFR part 63 subpart HHHH)
EPA’s memo
Formaldehyde is regulated as a surrogate for total HAP emissions, which also can
include methanol. The technology basis of the major source NESHAP standard is the
use of thermal oxidizers or similar controls (e.g., RTO, regenerative catalytic oxidizer)
and the demonstration of compliance with the percent-reduction requirement (96
percent destruction efficiency of formaldehyde). Formaldehyde-free resins are used
in limited applications. There are no individual state rules/NSPS/CTG that limit HAP
from these sources, though some may be subject to state VOC limits. Based on EPA’s
emission data, seven facilities are subject to subpart HHHH. EPA reviewed whether
four facilities could potentially be allowed to adjust the operating parameters to
achieve less than 96 percent reduction of formaldehyde. Based on these permit
reviews, two facilities have permit requirements associated with VOC control.
Because formaldehyde is a VOC, EPA assumed that if these two facilities were to
reclassify, the state requirements would prevent any potential for changes to the
operating parameters of the add-on controls. Based on permit reviews, one of the
other two facilities is not subject to any other NESHAP and the other is not subject
to other state rules limiting VOC or HAP emissions or that require operation and
maintenance of an emission capture and control system. The latter source
demonstrates compliance with the percent-reduction NESHAP standard, indicating
greater than 96 percent control, and most of that level of control would be needed to
maintain area source status.
Comment concerning EPA’s memo
EPA’s memo concedes that there are no NESHAP requirements for area sources or
relevant state rule/NSP/CTG requirements. The memo states that existing state
permits at two facilities have limits associated with VOCs and assumes, because
formaldehyde is a VOC, that these limits would preclude any changes in the
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operating parameters of the control device. This assumption is unsupported and
cannot be validated since the memo does not identify the sources or the specific
permit conditions. We note that a simple tpy limit would not necessitate any
specific level of control. Further, the NESHAP contains a detailed set of work
practice requirements in addition to the 96% control requirement that would no
longer apply if these sources reclassify.
6. Wood Furniture Manufacturing Operations (40 CFR part 63 subpart JJ)
EPA’s memo
Primary HAPs regulated by the major source NESHAP include volatile organic
HAPs (VOHAP) including toluene, xylenes, methanol, ethylbenzene, glycol ethers
and formaldehyde. The technology basis of the major source NESHAP standard is
low-HAP coatings and high- efficiency application methods. The major source
NESHAP limits formaldehyde content in coatings and adhesives used in wood
furniture manufacturing and prohibits the use of conventional spray guns. EPA’s
residual risk review (RTR) confirmed that most facilities are using low- and noformaldehyde coatings and contact adhesives and found only one facility using an
add-on control. These facilities are not subject to an NSPS, but they could be subject
to state rules based on a 1996 CTG document. In the RTR, we estimated that on
average, 50 percent, by mass, of the VOC in wood furniture coatings is HAP.
EPA estimates an additional 28 facilities in alternative scenario. Some of these
facilities may already be using low-HAP coatings but have high production volumes.
Others may rely on formulations that contain a higher percentage of HAP due to
product specifications. However, the wood furniture, cabinet, and fixture-finishes
market segment has remained predominately solvent-borne, even in the face of the
various VOC and HAP restrictions. Most furniture manufacturers are not planning
on converting to water-borne coatings unless they are forced to do so by regulation.
Waterborne coatings, though improved, still do not provide the aesthetics of solvent
borne. If regulatory changes put a factory over its current permitted limits, it would
probably seek lower VOC solvent borne coatings or instead look for ways to skip
steps in the process to achieve environmental goals without sacrificing appearance.
Comment concerning EPA’s memo
As in other sectors, this NESHAP does not provide for regulation of area sources
and sources are not subject to an NSPS. EPA concedes that product quality
concerns provide an incentive to employ higher HAP coatings and adhesives. Where
a facility’s PTE is greater than applicable thresholds, but its actual emissions are
below those levels the source could choose to reclassify and employ coatings and
adhesives with greater aesthetics or lower cost than compliant coatings. To
controvert the last sentence of EPA’s memo quoted above, if regulatory changes
(such as reclassification) increase the compliance margin, the source may seek to
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employ higher HAP coatings.
7. Taconite Iron Ore Processing (40 CFR part 63 subpart RRRRR)
EPA’s memo
Pollutants emitted include: metal compounds (e.g., manganese, arsenic, and lead),
acid gases (i.e., hydrogen chloride and hydrogen fluoride), and products of
incomplete combustion (e.g., formaldehyde). Particulate matter emission limits are
a surrogate for the air toxic emissions targeted by the Rule and closely track the
levels of air toxics emissions.
The technology basis of the major source NESHAP standard is the use of venturi
wet scrubbers on indurating furnaces, which control both the PM (metal HAP)
emissions and acid gas (HCl and HF) emissions to meet a PM emission rate limit
of 0.018 gr/dscf. Emissions from the indurating furnaces account for over 90
percent of all toxic air pollutants emitted from a taconite iron ore processing
facility. This source category does not have an area source NESHAP. There is an
NSPS for Metallic Minerals Processing Plants, but most taconite facilities which
mostly predate NSPS (applicable only to new sources). If facilities pursued area
source designation for title III, their emissions would continue to be limited by the
existing controls which are necessary to comply with title V and NSR
requirements. Therefore, a source will have as enforceable conditions the use of
the venturi wet scrubbers or indurating furnaces and emissions of HAP will
continue to be controlled by these enforceable conditions.
We are not aware of any individual state rules that limit HAP from these sources,
though some may be subject to state VOC limits. Based on our data, eight
facilities are subject to subpart RRRRR, with one facility in the primary scenario
and one facility in alternative scenario 2. According to the MM2A database, the
facility in the primary scenario emits 4.40 tpy of combined HAP, and 2.05 tpy of a
single HAP. The facility in the alternative scenario 2 emits 24.07 tpy of combined
HAP, and 9.05 tpy of a single HAP.
According to a memo from the EPA source category technical lead for the Taconite
Iron Ore Processing NESHAP to the MM2A project file19, we conclude: It is
unlikely taconite iron ore processing facilities will reclassify because they have an
interest in preserving their operational flexibility for the type and quantity of
products produced. Most HAP emissions in the source category are in the form of
acid gases, which result making flux taconite pellets (as opposed to standard, or
acid pellets). Most buyers of taconite pellets prefer flux pellets instead of standard
pellets. Minimizing the production of flux pellets to reduce emissions to levels of
an area source would impact revenues. Most, if not all, of these facilities are
major for purposes of NSR and all are major for purposes of title V. If they did
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pursue area source designation for title III, their emissions increases would be
limited by the existing controls which are necessary to comply with title V and
NSR requirements. The facilities in the MM2A database in the primary scenario
and alternative scenario 2 are not likely to seek reclassification to area source
status as a result of MM2A. Therefore, they will not realize any cost savings or
change in emissions as a result of the MM2A rule.
Most HAP emissions in the source category are in the form of acid gases, which
result making flux taconite pellets (as opposed to standard, or acid pellets). Most
buyers of taconite pellets prefer flux pellets instead of standard pellets. Minimizing
the production of flux pellets to reduce emissions to levels of an area source would
impact revenues.
Most, if not all, of these facilities are major for purposes of NSR and all are major
for purposes of title V. If they did pursue area source designation for title III, their
emissions increases would be limited by the existing controls which are necessary
to comply with title V and NSR requirements. The facilities in the MM2A
database in the primary scenario and alternative scenario 2 are not likely to seek
reclassification to area source status as a result of MM2A. Therefore, they will not
realize any cost savings or change in emissions as a result of the MM2A rule.
Comments concerning EPA’s memo
The indurating furnaces are the most significant sources of HAP emissions,
accounting for about 99 percent of the total HAP emissions. We do not have access
to the current MM2A Database, but based on the earlier data and a selection of the
2014 NEI, HCl emissions dominate. There are substantial differences in the
production capacity of the existing facilities and in emissions of HAP at these
facilities. Several facilities’ 2014 emissions were below applicable thresholds. As
the EPA sector lead’s memorandum acknowledges, HCL emissions depend on
whether the customer prefers flux taconite pellets as opposed to standard, or acid
pellets. Fluxing agents can reduce the temperature needed to melt the taconite, but
can have adverse impacts on the strength of the resulting material. The customer
can purchase fluxed pellets from taconite pellet suppliers or add fluxing agents later
in their own processes.203 EPA’s consultation with the industry provided no basis for
its subsequent conclusions.
Cleveland-Cliffs Inc., “Enabling Clean Steelmaking,” available at
http://www.clevelandcliffs.com/corporate-responsibility/environmental-stewardship/producingenvironmentally-friendly-iron-ore-pellets/enable-cleansteelmaking/default.aspx#:~:text=Flux%20pellets%20allow%20blast%20furnace,state%20at%20a%2
0faster%20rate; U.S. EPA, AP-42, CH 11.23: Taconite Ore Processing (Edited Sept. 27, 2012),
available at https://www3.epa.gov/ttnchie1/ap42/ch11/final/c11s23.pdf; Fastmarkets AMM, “Cliffs
Says it is on Track with Mustang Custom Pellets,” (Dec. 21, 2016), available at
https://www.amm.com/Article/3648994/Cliffs-says-it-is-on-track-with-Mustang-custom-pellets.html.
203
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“According to an association representative, Paul Balserak, there
is not an immediate desire by these facilities to reclassify to area
source status but did not rule it out either. They are still considering
and analyzing the possibilities. Therefore, even though we believe the
sources with emissions below 75% of the major source thresholds
would remain major sources in order to preserve their operational
flexibility, sources will analyze their operations and make the
reclassification determination on a case-by-case basis.”204
Clearly, EPA has no basis to assert or assume that no sources will seek
reclassification. Highly toxic metals, such as manganese, lead or arsenic205 are
emitted at far less than major source threshold levels and are controlled by active
pollution control devices that cost money to maintain and operate. A source whose
current mix of flux pellets emits less than 10 tpy of HCl would be free to reduce PM
control device efficiency from MACT levels to less stringent SIP or NSPS required
performance levels. This could result in an order of magnitude increase in metal
HAP emissions at these facilities.
EPA then inflates this assumption to a certainty: Table 1 in the Memorandum
“Documentation of the illustrative emissions analysis for the rule “Reclassification of
Major Sources as Area Sources Under Section 112 of the Clean Air Act” asserts that
no sources in this subcategory “would not be impacted by MM2A” because
“emissions are too high to reclassify.”
8.
Reinforced Plastic Composites (40 CFR part 63 subpart WWWW) and
Boat Manufacturing (40 CFR part 63 subpart VVVV)
EPA’s memo
In both the reinforced plastics composites and boat manufacturing source
categories, the primary pollutant is styrene present in the resins and gel coats used
to make the fiberglass reinforced composites. Thus, this HAP usually drives the
source classification of major verses minor. Resins and gel coats are complex
formulations, and facilities cannot easily change their styrene content without
modifying the other components of the resin or gel coat and end-product
specifications. The technology basis of the major source NESHAP standard is
modification of formulations to limit styrene content (i.e., low-HAP or no-HAP
formulations). EPA anticipates that a source that would reclassify as a result of the
Rule would be one that has reduced styrene emissions below 10 tpy, but did not
Memorandum. David Putney, U.S. EPA to MM2A Project Files. Characterization of Potential
Impacts on the Taconite Iron Ore Processing Industry from the Final Major MACT to Area Source
(MM2A) Rule (November 6, 2019).
205 HAP Emissions may also include chromium, lead, nickel, cadmium, and mercury.
204
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achieve this reduction until after the first compliance date of the major source
NESHAP. EPA assumes that these small facilities would be the least likely to be
using any type of add-on control and would be expected to have met the MACT level
of control using low styrene resins and gel coats. If a facility were to reclassify, EPA
does not expect that this would result in a change in the resins and gel coats used,
and therefore, no change in emissions would be expected. This is because the
materials are carefully selected to meet the required finished product specifications,
and any raw materials changes would have implications for product quality. In
addition, the larger facilities that are major sources represent the major part of the
resin and gel coat market (in terms of percentage of market share). Therefore, the
larger facilities that would still be subject to the MACT would be expected to drive
the market for the types of resins and gel coats available. EPA expects that higher
HAP resins and gel coats would have limited availability for the smaller sources
and would be at a higher cost in comparison to the low HAP styrene currently used.
These two factors would, therefore, discourage a facility from altering the resin and
gel coats that they currently use, so emissions are expected to remain unchanged.
Comment concerning EPA’s memo
This memorandum recites a number of guesses and assumptions without
documentation. As referenced by EPA, these NESHAP include strict limits on
styrene content of the fiberglass resins and gelcoat materials used. But at the time
of promulgations EPA identified a number of other HAP emitted by these sources,
including methyl methacrylate (MMA), methylene chloride (dichloromethane),
toluene, xylene, n-hexane, methyl ethyl ketone (MEK), methyl isobutyl ketone
(MIBK), and methyl chloroform (1,1,1- trichloroethane). EPA’s memorandum does
not address the relative toxicities of these HAP and the extent to which
reclassification might increase emissions of these HAP. The universe of sources
that may seek reclassification is not limited to those whose actual emissions were
only reduced after the applicable date of the regulation. All sources that have PTE
greater than applicable thresholds, but actual emissions below those thresholds
may seek to reclassify, not just those that reduce emissions over time. EPA’s memo
concludes “[i]f a facility were to reclassify, we would not expect that this would
result in a change in the resins and gel coats used, and therefore, no change in
emissions would be expected.” But this is exactly backwards. Resin development
and technology changes unrelated to environmental performance have reduced
overall styrene use and provided opportunities for facilities that reclassify—and
thereafter use higher HAP styrene for those components that continue to use
fiberglass resins and for gel coating and higher HAP content solvents.
Talaria/Hinkley/Morris (Hinkley) is a high-end recreational boat builder in Maine
that was one of the first facilities to seek reclassification permit. Emissions from
this source are primarily styrene from construction of fiberglass hulls and other
components and HAPs, such as methylene chloride or other solvents used to clean
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the equipment that applies the epoxy, vinylester, and/or polyester resins used in
their processes. In recent years Hinckley and other boat builders have moved from
100 percent hand layup of fiberglass cloth, mat and styrene-containing resins to a
greater use of infused epoxy resin technology.206 With this technology epoxy resin
(which contains no styrene and is not a HAP) is drawn into the mold and laid up
materials from a central tank through a number of hoses and a vacuum pump.
While adoption of this epoxy resin infusion has reduced the use (and emissions) of
styrene, it has not eliminated the use of polyester and vinylester resins (that
contain styrene) and likely has increased the use solvents to flush the equipment
employed in the process to prevent hardening of the resin in that equipment. As can
be seen in the following photos this process involves a substantial amount of
plumbing that must be flushed of residue after use
Illustration No.1 Schematic of Resin Infusion Process

Illustration No. 2 Resin Infusion, Resin Supply Lines in Yellow

CompositesWorld, “Carbon Fiber/Epoxy in Production Boats,” (Mar. 27, 2018), available at
https://www.compositesworld.com/articles/carbon-fiberepoxy-in-production-boats-.
206
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Illustration No. 3 Larger Hinckley Yacht, Resin Supply Lines in White

EPA provides total HAP emissions (without a breakdown by HAP) for several of its
selected candidates, including Talaria. The EPA analysis reports that Hinckley’s
2014 emissions were 9.24 tpy (total HAP), and 4.59 tpy (largest single HAP).
Hinckley’s styrene emissions, as reported in the TRI207, have ranged in recent years
from 6,477 lb/yr. to 8,818 lb/ yr. Thus, it appears that HAPs other than styrene are
important emissions from this source.
The relevant NESHAP (Subpart VVVV) includes, inter alia, a limitation on the
HAP content of resins and of the solvents used to clean the resin and and gel coat
application equipment of 5 percent organic HAP content by weight.208 The Maine
code and Talaria permit require Talaria track the HAP content of these materials
presumably to document compliance with a 9.9 tpy limit on total emissions of
styrene, methylene chloride, or any other single low/no VOC HAP solvent and a 24.9
tpy limit on total facility HAP emissions. Rather than these HAP content limits, the
permit also includes VOC content limits, which may in fact encourage use of higher
HAP, low-VOC materials. Thus, the Hinkley reclassification is facilitated by a
change in formulation made to improve product quality that is readily available in
the sector. The permit allows the use of pure methylene chloride (which is not
classified as a VOC) or other low/non-VOC solvents to clean equipment, and use of
higher styrene content resins and gel coats, subject only of a 9.9 tpy limit on total
emissions of methylene chloride or any other single low/no VOC HAP solvent and a
24.9 tpy limit on total facility HAP emissions.

U.S. E.P.A., Toxics Release Inventory (TRI) Program, "TRI Basic Data Files: Calendar Years
1987-2019,” available at https://www.epa.gov/toxics-release-inventory-tri-program/tri-basic-datafiles-calendar-years-1987-2019?.
208 40 C.F.R. §63.5734 (“For routine flushing of resin and gel coat application equipment (e.g., spray
guns, flowcoaters, brushes, rollers, and squeegees), you must use a cleaning solvent that contains no
more than 5 percent organic HAP by weight.”).
207
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9. Iron and Steel Foundries (40 CFR part 63 subpart EEEEE)
EPA’s memo
For iron and steel foundries that produce low alloy metal castings, metal HAPs
emitted are primarily lead and manganese with smaller amounts of cadmium,
chromium, and nickel. For iron and steel foundries that produce high alloy metal or
stainless-steel castings, metal HAP emissions of chromium and nickel can be
significant. Organic HAP emissions include: acetophenone, benzene, cumene,
dibenzofurans, dioxins, formaldehyde, methanol, naphthalene, phenol, pyrene,
toluene, triethylamine, and xylene. The control technologies include a wet scrubber
for PM (a surrogate for HAPs) and a combustion device for VOHAP. According to
EPA’s MM2A data, 44 facilities are subject to subpart EEEEE. The MM2A
Database indicates 31 facilities are in the primary scenario (and all are below 50
percent of the MST).
According to a memo from the EPA source category technical lead for the Iron and
Steel Foundries NESHAP to the MM2A project file (“ISF Memo”)209, some source
operators at a conference opined that they were are not likely to reclassify because
they have already installed controls that they will have to continue to operate, they
would not be exempt from the monitoring and recordkeeping requirements, and
they would not want to incur the cost of reopening their permit. The ISF memo also
notes that at the conference it was represented that the industry is also cautious
due to uncertainties and the timing of the post-promulgation judicial review.
Therefore, the ISF Memo concludes that facilities in the Iron and Steel Foundries
source category are not likely to reclassify because they have already installed
controls that they will have to continue to operate, they would not be exempt from
the monitoring and recordkeeping requirements, and they would not want to incur
the cost of reopening their permit.
Comments Concerning EPA’s memo
The ISF Memo acknowledges that most of the facilities in this sector can reclassify
without any additional pollution control costs. EPA has also acknowledged that
operating parameters of wet scrubbers and RTOs can be adjusted to yield less
effective control levels. A reduction in control device effectiveness is also likely
where the work practice requirements of the NESHAP are no longer mandatory.
Two comments from industry groups rebut EPA’s informal information gathering at
an industry conference.
Comment of the Steel Founders Association of America:
Memorandum from Phil Mulrine, U.S. EPA to MM2A Project Files, Characterization of Potential
Impacts on the Iron and Steel Foundries Source Category from the Final Major MACT to Area Source
(MM2A) Rule (November 2019) [Docket I.D. EPA-HQ-OAR-2019-0282-0565.pdf] (“ISF Memo”).
209
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“The ability of a firm to reclassify from a major source to an
area source, and therefore be subject to less expensive and
time-consuming area source requirements vs major source
requirements, is an important economic incentive to firms
to reduce their PTE to below major source thresholds.”210
(emphasis provided)
Comment of Steel Manufacturers Association and the Specialty Steel Industry of
North America:
“Most EAF steelmaking operations are regulated as area
sources under subpart YYYYY. However, a number of these
companies are subject to various NESHAPs for ancillary
operations which may occur at their facilities. For example,
many SMA and SSINA member companies operate steel
pickling lines subject to Subpart CCC and coil coating
operations subject to Subpart SSSS, or are subject to
Subpart MMMM for miscellaneous metal surface coating
operations. For these companies, the ability to move from a
major to an area source would be of substantial benefit.
*
*
*
*
Many facilities were not able to meet the thresholds by
the initial compliance date of their industry’s MACT standard.
These facilities were then classified as major sources and
have thus had no regulatory incentive to reduce their
emissions or PTE HAPs. They have, however, done so
substantially by complying with MACT standards and
by voluntarily updating technology and process efficiency.
Steel companies that have taken positive steps to reduce HAP
emissions to levels close to the major source thresholds presently
have no incentive to decrease their HAP emissions any further.
The proposed rule creates that incentive by providing a
regulatory benefit to those companies that voluntarily take
steps to reduce their HAP emissions. In fact, some steel
companies have already availed themselves of the flexibility
provided by the policy chance that preceded this proposal.
The companies were able to reduce emissions and commit to
federally enforceable permit conditions to ensure that the
environmental benefits resulting from the emissions reductions
Comment submitted by Ryan J. Moore, Vice President, Operations, Steel Founders’ Society of
America (SFSA) [Docket I.D. EPA-HQ-OAR-2019-0282-0333].
210
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would endure. We believe these positive experiences demonstrate
that this proposed change is necessary and should be finalized.”211
EPA staff were fully aware of these contrary facts. As posted to the docket, the ISF
Memo includes the following exchange of comments by the drafters:
“NOTE TO PROJECT TEAM: From the Steel Manufacturers
Association comment letter- Some steel companies have already
been able to reduce emissions and commit to federally enforceable
permit conditions to ensure that the environmental benefits
resulting from the emissions reductions would endure.
Commented [TE1]: These sources could easily reclassify, do we
know which facilities are these? Commented [MP2R1]: I don't
know of any facilities that could "easily" reclassify. As we state
in the memo, they have already installed controls and would
not want to incur the cost of reopening their permit.”212
Thus, EPA creates a “fact-free” conclusion where the facts set out by industry
representatives in formal comment are to be ignored because they conflict with EPA’s
pre-determined conclusion and some informal undocumented conversation at a
conference. Further, as explained elsewhere EPA does not itself consider the cost of
securing a reclassification and the O&M costs savings in this sector. EPA has not
provided the updated MM2A Database available to it at the time the memorandum
was drafted, but the earlier MM2A Database provides a tally of EPA’s estimate of
permitting costs for 247 sources; of this group EPA estimated that permitting costs
would be less than $10,000 for 135 sources and less than $50,000 for 215 sources.213
This estimate does not consider that many states have “general permits” and “permits
by rule” which provide a streamlined means for numerous sources in sectors to
achieve similar limitations with minimal administrative cost to the permittee or the
permitting agency.214 Thus, existing or future actions by states to implement the
reclassification rule can reduce whatever burden EPA assumes.

Comment submitted by Wayne J. D’Angelo, Counsel, Kelley Drye & Waren LLP on behalf of Steel
Manufacturers Association (SMA) and the Specialty Steel Industry of North America (SSINA)
[Docket I.D. EPA-HQ-OAR-2019-0282-0284].
212 ISF Memo, supra, at 1.
213 EPA, MM2A Proposal Economics Inputs and Costs Savings 75%-May 2019 Spreadsheet (July 26,
2019), [Docket I.D. EPA-HQ-OAR-2019-0282-0148].
214 Oklahoma Department of Environmental Quality, “General Permits & Permits by Rule,”
available at https://www.deq.ok.gov/air-quality-division/air-permits/general-permits-and-pbr/; Texas
Commission on Environmental Quality, “Industry-Specific Permits by Rule,” available at
https://www.tceq.texas.gov/assistance/air/industrypbrs.html; Administrative Code of Virginia,
9VAC15-40-10. Definitions, available at
https://law.lis.virginia.gov/admincode/title9/agency15/chapter40/section10/; Knox County
Department of Air Quality Management, “Permit-by-Rule Guidance Document
211
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The ISF Memo notes that “[t]he industry is also cautious due to uncertainties and the
timing of the post-promulgation judicial review.”215 This is unsurprising and provides
at least a partial explanation of why there have not been more reclassification permits
to date, but, this disincentive is eliminated by the Reclassification Rule and so it is
otherwise not relevant to an examination of the potential adverse impacts of that
rule.

for Auto Body Refinishing Operations,” (May 1, 2018), available at
https://knoxcounty.org/airquality/pdfs/noi_forms/Guidance_Document_for_Auto_Body_Refinishing_O
perations.pdf.
215 Id.
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Exhibits to
Petition for Reconsideration of “Reclassification of
Major Sources as Area Sources Under Section 112 of the
Clean Air Act,” 85 Fed. Reg. 73,854 (Nov. 19, 2020),
Docket ID No. EPA-HQ-OAR-2019-0282
Filed by Sierra Club, et al.

Exhibit 1
Mississippi, Amite BioEnergy Permit Excerpts

Exhibit 2
New York, Ball Corp. Permit Excerpts

Exhibit 3
Georgia Biomass Permit Excerpts

PERMIT No. 2499-299-0053-V-03-0
ISSUANCE DATE: July 1, 2019

Air Quality - Part 70 Operating Permit
Facility Name:

Georgia Biomass, LLC

Facility Address:

3390 Industrial Boulevard
Waycross, Georgia 31503 (Ware County)

Mailing Address:

3390 Industrial Boulevard
Waycross, Georgia 31503

Parent/Holding Company: Georgia Biomass, LLC
Facility AIRS Number:

04-13-299-00053

In accordance with the provisions of the Georgia Air Quality Act, O.C.G.A. Section 12-9-1, et seq and the
Georgia Rules for Air Quality Control, Chapter 391-3-1, adopted pursuant to and in effect under the Act,
the Permittee described above is issued a Part 70 Permit for:
The operation of a wood pellet manufacturing facility.
This Permit is conditioned upon compliance with all provisions of The Georgia Air Quality Act, O.C.G.A.
Section 12-9-1, et seq, the Rules, Chapter 391-3-1, adopted and in effect under that Act, or any other
condition of this Permit. Unless modified or revoked, this Permit expires five years after the issuance date
indicated above.
This Permit may be subject to revocation, suspension, modification or amendment by the Director for cause
including evidence of noncompliance with any of the above, for any misrepresentation made in Title V
Application TV-45813 signed on June 18, 2018, any other applications upon which this Permit is based,
supporting data entered therein or attached thereto, or any subsequent submittal of supporting data, or for
any alterations affecting the emissions from this source.
This Permit is further subject to and conditioned upon the terms, conditions, limitations, standards, or
schedules contained in or specified on the attached 50 pages.
[Signed]
__________________________________
Richard E. Dunn, Director
Environmental Protection Division

Title V Permit
Georgia Biomass, LLC

PART 2.0
2.1

2.2

Permit No.: 2499-299-0053-V-03-0

REQUIREMENTS PERTAINING TO THE ENTIRE FACILITY
Facility Wide Emission Caps and Operating Limits
2.1.1

The Permittee shall not discharge or cause the discharge into the atmosphere from the entire
facility, any emissions which contain Nitrogen Oxides (NOx), Carbon Monoxide (CO) or
Volatile Organic Compounds (VOC) in excess of 249 tons during any twelve consecutive
months.
[Avoidance of 40 CFR 52.21]

2.1.2

The Permittee shall not discharge or cause the discharge into the atmosphere from the entire
facility any single hazardous air pollutant which is listed in Section 112 of the Clean Air Act,
in an amount equal to or exceeding 10 tons during any twelve consecutive months, or any
combination of such listed pollutants in an amount equal to or exceeding 25 tons during any
twelve consecutive months.
[Avoidance of Major Source MACT per 40 CFR 63]

Facility Wide Federal Rule Standards
None applicable

2.3

Facility Wide SIP Rule Standards
None applicable

2.4

Facility Wide Standards Not Covered by a Federal or SIP Rule and Not Instituted as an Emission
Cap or Operating Limit
None applicable
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Title V Permit
Georgia Biomass, LLC

PART 8.0
8.1

8.2

8.3

Permit No.: 2499-299-0053-V-03-0

GENERAL PROVISIONS
Terms and References
8.1.1

Terms not otherwise defined in the Permit shall have the meaning assigned to such terms in
the referenced regulation.

8.1.2

Where more than one condition in this Permit applies to an emission unit and/or the entire
facility, each condition shall apply and the most stringent condition shall take precedence.
[391-3-1-.02(2)(a)2]

EPA Authorities
8.2.1

Except as identified as State-only enforceable requirements in this Permit, all terms and
conditions contained herein shall be enforceable by the EPA and citizens under the Clean Air
Act, as amended, 42 U.S.C. 7401, et seq.
[40 CFR 70.6(b)(1)]

8.2.2

Nothing in this Permit shall alter or affect the authority of the EPA to obtain information
pursuant to 42 U.S.C. 7414, Inspections, Monitoring, and Entry.
[40 CFR 70.6(f)(3)(iv)]

8.2.3

Nothing in this Permit shall alter or affect the authority of the EPA to impose emergency
orders pursuant to 42 U.S.C. 7603, Emergency Powers.
[40 CFR 70.6(f)(3)(i)]

Duty to Comply
8.3.1

The Permittee shall comply with all conditions of this operating Permit. Any Permit
noncompliance constitutes a violation of the Federal Clean Air Act and the Georgia Air
Quality Act and/or State rules and is grounds for enforcement action; for Permit termination,
revocation and reissuance, or modification; or for denial of a Permit renewal application.
Any noncompliance with a Permit condition specifically designated as enforceable only by
the State constitutes a violation of the Georgia Air Quality Act and/or State rules only and is
grounds for enforcement action; for Permit termination, revocation and reissuance, or
modification; or for denial of a Permit renewal application.
[391-3-1-.03(10)(d)1(i) and 40 CFR 70.6(a)(6)(i)]

8.3.2

The Permittee shall not use as a defense in an enforcement action the contention that it would
have been necessary to halt or reduce the Permitted activity in order to maintain compliance
with the conditions of this Permit.
[391-3-1-.03(10)(d)1(i) and 40 CFR 70.6(a)(6)(ii)]

8.3.3

Nothing in this Permit shall alter or affect the liability of the Permittee for any violation of
applicable requirements prior to or at the time of Permit issuance.
[391-3-1-.03(10)(d)1(i) and 40 CFR 70.6(f)(3)(ii)]
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Exhibit 4
North Carolina, Enviva Hamlet Permit Excerpts

State of North Carolina
Department of Environmental Quality
Division of Air Quality

AIR QUALITY PERMIT
Permit No.

Replaces Permit No.(s)

Effective Date

Expiration Date

10365R05

10365R04

July 20, 2020

February 28, 2021

Until such time as this permit expires or is modified or revoked, the below named Permittee is permitted to
construct and operate the emission source(s) and associated air pollution control device(s) specified herein, in
accordance with the terms, conditions, and limitations within this permit. This permit is issued under the
provisions of Article 21B of Chapter 143, General Statutes of North Carolina as amended, and Title 15A North
Carolina Administrative Codes (15A NCAC), Subchapters 02D and 02Q, and other applicable Laws.
Pursuant to Title 15A NCAC, Subchapter 02Q, the Permittee shall not construct, operate, or modify any emission
source(s) or air pollution control device(s) without having first submitted a complete Air Quality Permit
Application to the permitting authority and received an Air Quality Permit, except as provided in this permit.

Permittee:

Enviva Pellets Hamlet, LLC

Facility ID:

7700096

Facility Site Location:
City, County, State, Zip:

1125 North NC Highway 177
Hamlet, Richmond County, North Carolina 28345

Mailing Address:
City, State, Zip:

7200 Wisconsin Avenue
Bethesda, Maryland 20814

Application Number:
Complete Application Date:

7700096.19B
December 2, 2019

Primary SIC Code:
Division of Air Quality,
Regional Office Address:

2499
Fayetteville Regional Office
Systel Building
225 Green Street, Suite 714
Fayetteville, North Carolina, 28301

BH1 and 2
*Initial performance testing has been performed on all of these sources. However, because of
modification of the dryer emissions stream additional performance testing will be completed on the dryer
(CD-RTO) upon control of the dry hammermills.
ii. Initial testing shall be conducted in accordance with Section 2.2 A.3.e.ii through viii. below.
b. Periodic Performance Tests Under the provisions of North Carolina General Statute 143-215.108, the
Permittee shall establish emission factors for HAPs by conducting periodic performance tests on the
wood-fired direct heat drying system (ES-DRYER), the green hammermills (ES-GHM-1 through 3), the
dry hammermills (ES-HM-1 through 8), the dried wood handling operations (ES-DWH), and the
pellet presses and coolers (ES-CLR-1 through 6). Periodic testing shall be conducted in accordance with
the following:
i. The pollutants and emission sources to be tested during the periodic performance tests are listed
in the following table:
Emission Sources
Dryer system, green hammermills, and dry
hammermills controlled via WESP in series with CDRTO
Pellet coolers, pellet presses
controlled via CD-RCO/RTO
Dried wood handling operations controlled via DWHBH1 through 2

Pollutant
Acetaldehyde
Acrolein
Formaldehyde
Methanol
Phenol
Propionaldehyde

ii. Periodic testing shall be conducted in accordance with Section 2.2 A.3.f.ii through xi below.
c. Monitoring/Recordkeeping/Reporting [15A NCAC 02Q .0308(a)]
Monitoring, recordkeeping, and reporting shall be performed in accordance with Section 2.2 A.3. g.
through n. below.

2.2 - Multiple Emission Source(s) Specific Limitations and Conditions
A. Facility-wide Emission Sources
The following table provides a summary of limits and standards for the emission source(s) describe above:
Regulated
Limits/Standards
Applicable Regulation
Pollutant
Excess emissions Notification requirement
15A NCAC 02D .0535
Fugitive dust
Minimize fugitive dust beyond property boundary
15A NCAC 02D .0540
VOC
Less than 250 tons per 12-month period,
15A NCAC 02Q .0317 for avoidance
NOx
Less than 250 tons per 12-month period,
of 15A NCAC 02D .0530
CO
Less than 250 tons per 12-month period
HAPs*
Less than 25 tons total HAPs and less than 10 tons 15A NCAC 02Q .0317 for avoidance
of an individual HAP per consecutive 12-month
of 15A NCAC 02D .1112
rolling time period
* Avoidance of 02D .1112 (case-by-case MACT) applies only after the control options requirements have
been constructed and are operational to reduce the facility-wide HAP emissions to below the major source
thresholds.

Reporting [15A NCAC 02Q .0308(a)]
p. The Permittee shall submit a semi-annual summary report of monitoring and recordkeeping activities
given in Section 2.2. A.3.g through o above postmarked on or before January 30 of each calendar
year for the preceding six-month period between July and December, and July 30 of each calendar
year for the preceding six-month period between January and June. The report shall contain the
following:
i. The monthly facility-wide VOC, NOx, and CO emissions for the previous 17 months. The
emissions must be calculated for each of the 12-month periods over the previous 17 months.
ii. A report indicating and explaining all instances of the average minimum regenerative thermal
oxidizer and regenerative catalytic oxidizer combustion chamber temperature falling below the
temperature range established during the performance test or noting that no such instances have
occurred.
iii. The monthly and 12-month facility-wide total pellet production [as required in Condition 2.2
A.3.j above], and
iv. The monthly and 12-month rolling hardwood/softwood mix [as required in Condition 2.2 A.3.j
above].
q. All instances of deviations from the requirements of this permit must be clearly identified.

4. 15A NCAC 02Q .0207: ANNUAL EMISSIONS REPORTING
The Permittee shall report by June 30 of each year the actual emissions of each air pollutant listed in
15A NCAC 02Q .0207(a) from each emission source within the facility during the previous calendar
year. The report shall be in or on such form as may be established by the Director. The accuracy of the
report shall be certified by the responsible official of the facility.
5. 15A NCAC 02Q. 0304: APPLICATIONS
The Permittee, at least 90 days prior to the expiration date of this permit, shall request permit renewal by
letter in accordance with 15A NCAC 02Q .0304(d) and (f). Pursuant to 15A NCAC 02Q .0203(i), no
permit application fee is required for renewal of an existing air permit. The renewal request should be
submitted to the Regional Supervisor, DAQ.
6. 15A NCAC 02Q .0504: OPTION FOR OBTAINING CONSTRUCTION AND OPERATION
PERMIT
The Permittee shall file a Title V Air Quality Permit Application pursuant to 15A NCAC 02Q .0504. to
modify the construction and operation permit on or before July 24, 2020. The facility has notified DAQ that
operation of the facility commenced on July 24, 2019.
State-enforceable only
7. 15A NCAC 02D .1806: CONTROL AND PROHIBITION OF ODOROUS EMISSIONS
The Permittee shall not operate the facility without implementing management practices or installing and
operating odor control equipment sufficient to prevent odorous emissions from the facility from causing
or contributing to objectionable odors beyond the facility's boundary.
8. 15A NCAC 02Q .0317: AVOIDANCE CONDITIONS for 15A NCAC 02D .1112 112(g) Case-byCase Maximum Available Control Technology (MACT)
a. The following conditions in this section are enforceable after all controls have been constructed and
are operational to reduce facility-wide HAP emissions to below the major source thresholds.
Following the applicability of this condition, the facility will be classified as a HAP minor source.

b. In order to remain classified a minor source for hazardous air pollutants (HAP) and avoid
applicability of 15A NCAC 02D .1111, "Maximum Achievable Control Technology," facility-wide
HAP emissions shall be less than the following limitations:
a. 25 tons per consecutive 12-month period of total, combined HAP; and,
b. 10 tons per consecutive 12-month period of any individual HAP.
Testing [15A NCAC 02Q .0308(a)]
c. Initial Performance Tests Under the provisions of North Carolina General Statute 143-215.108, the
Permittee shall establish emission factors for HAPs by conducting an initial performance test consistent
with Section 2.1.A.4.a.
i. The pollutants to be tested during the initial performance test are listed in the following table:
Pollutant
Acetaldehyde
Acrolein
Formaldehyde
Methanol
Phenol
Propionaldehyde
ii. The Permittee shall utilize EPA reference methods contained in 40 CFR 60, Appendix A, 40 CFR Part
63, and OTM 26 AND in accordance with a testing protocol (using testing protocol submittal form)
approved by the DAQ.
iii. The Permittee shall submit a protocol to the DAQ at least 45 days prior to compliance testing.
iv. The Permittee shall be responsible for ensuring, within practicable limits, that the equipment or
processes being tested are operated at or near the maximum normal production rate or at a lesser
rate if specified by the Director or his delegate.
v. To the extent possible, testing shall be conducted at the maximum normal operating softwood
percentage.
vi. The regenerative thermal oxidizer (CD-RTO) and the regenerative catalytic/regenerative thermal
oxidizer (CD-RCO/RTO) are comprised of fireboxes, with each firebox containing two
temperature probes. During the initial compliance test, the Permittee shall establish the minimum
average firebox temperature (same as the inlet temperature of the catalyst) for each of the
fireboxes comprising the regenerative thermal oxidizer and regenerative catalytic/regenerative
thermal oxidizer.
temperature probes in each firebox. The minimum average firebox temperature for each firebox
shall be based upon the average temperature of the two temperature probes over the span of the
test runs. Documentation for the minimum average firebox temperature for each firebox shall be
submitted to the DAQ as part of the initial compliance test report.
vii. Testing shall be completed within 180 days of commencement of operation unless an alternate
date is approved in advance by DAQ.
viii.The Permittee shall submit a written report of the test results to the Regional Supervisor, DAQ,
within 60 days of completion of the test unless an alternate date is approved in advance by DAQ.

d. Periodic Performance Tests Under the provisions of North Carolina General Statute 143-215.108, the
Permittee shall establish emission factors for HAPs by conducting periodic performance tests on the
emission points consistent with Section 2.1.A.4.b.

Exhibit 5
Iowa, Tama Paperboard Permit Excerpts

II. Plant-Wide Conditions
Facility Name: Tama Paperboard, LLC.
Permit Number: 00-TV-051R3
Permit conditions are established in accord with 567 Iowa Administrative Code rule 22.108
______________________________________________________________________________
Permit Duration
The term of this permit is: 5 years
Commencing on: March 21, 2018
Ending on: March 20, 2023
Amendments, modifications and reopenings of the permit shall be obtained in accordance with
567 Iowa Administrative Code rules 22.110 - 22.114. Permits may be suspended, terminated, or
revoked as specified in 567 Iowa Administrative Code Rules 22.115.
______________________________________________________________________________
Emission Limits
Unless specified otherwise in the Source Specific Conditions, the following limitations and
supporting regulations apply to all emission points at this plant:
Pollutant: Single HAP (facility-wide)
Emission Limits: 9.4 ton/year
Authority for Requirement: DNR Construction Permits 97-A-727-S6, 97-A-728-S6,
02-A-402-S4, 04-A-822-S4, 97-A-732-S6, 97-A-733-S6, 97-A-734-S6, 97-A-735-S6,
13-A-231, 97-A-737-S6, 97-A-744-S8, 97-A-745-S6, 97-A-746-S6, 07-A-008-S1,
07-A-009-S1, 07-A-010-S1, 07-A-011-S1, 07-A-012-S3

Pollutant: Total HAP (facility-wide)
Emission Limits: 24.4 ton/year
Authority for Requirement: DNR Construction Permits 97-A-727-S6, 97-A-728-S6,
02-A-402-S4, 04-A-822-S4, 97-A-732-S6, 97-A-733-S6, 97-A-734-S6, 97-A-735-S6,
13-A-231, 97-A-737-S6, 97-A-744-S8, 97-A-745-S6, 97-A-746-S6, 07-A-008-S1,
07-A-009-S1, 07-A-010-S1, 07-A-011-S1, 07-A-012-S3

Opacity (visible emissions): 40% opacity
Authority for Requirement: 567 IAC 23.3(2)"d"
Sulfur Dioxide (SO 2 ): 500 parts per million by volume
Authority for Requirement: 567 IAC 23.3(3)"e"
Particulate Matter:
No person shall cause or allow the emission of particulate matter from any source in excess of
the emission standards specified in this chapter, except as provided in 567 – Chapter 24. For
sources constructed, modified or reconstructed after July 21, 1999, the emission of particulate
KAD
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IV. General Conditions
This permit is issued under the authority of the Iowa Code subsection 455B.133(8) and in
accordance with 567 Iowa Administrative Code chapter 22.
G1. Duty to Comply
1. The permittee must comply with all conditions of the Title V permit. Any permit
noncompliance constitutes a violation of the Act and is grounds for enforcement action; for a
permit termination, revocation and reissuance, or modification; or for denial of a permit renewal
application. 567 IAC 22.108(9)"a"
2. Any compliance schedule shall be supplemental to, and shall not sanction noncompliance
with, the applicable requirements on which it is based. 567 IAC 22.105 (2)"h"(3)
3. Where an applicable requirement of the Act is more stringent than an applicable requirement
of regulations promulgated under Title IV of the Act, both provisions shall be enforceable by the
administrator and are incorporated into this permit. 567 IAC 22.108 (1)"b"
4. Unless specified as either "state enforceable only" or "local program enforceable only", all
terms and conditions in the permit, including provisions to limit a source's potential to emit, are
enforceable by the administrator and citizens under the Act. 567 IAC 22.108 (14)
5. It shall not be a defense for a permittee, in an enforcement action, that it would have been
necessary to halt or reduce the permitted activity in order to maintain compliance with the
conditions of the permit. 567 IAC 22.108 (9)"b"
6. For applicable requirements with which the permittee is in compliance, the permittee shall
continue to comply with such requirements. For applicable requirements that will become
effective during the permit term, the permittee shall meet such requirements on a timely basis.
567 IAC 22.108(15)"c"
G2. Permit Expiration
1. Except as provided in rule 567—22.104(455B), permit expiration terminates a source’s right
to operate unless a timely and complete application for renewal has been submitted in
accordance with rule 567—22.105(455B). 567 IAC 22.116(2)
2. To be considered timely, the owner, operator, or designated representative (where applicable)
of each source required to obtain a Title V permit shall submit on forms or electronic format
specified by the Department to the Air Quality Bureau, Iowa Department of Natural Resources,
Air Quality Bureau, Wallace State Office Building, 502 E 9th St., Des Moines, IA 50319-0034,
two copies (three if your facility is located in Linn or Polk county) of a complete permit
application, at least 6 months but not more than 18 months prior to the date of permit expiration.
An additional copy must also be sent to U.S. EPA Region VII, Attention: Chief of Air Permits,
11201 Renner Blvd., Lenexa, KS 66219. Additional copies to local programs or EPA are not
required for application materials submitted through the electronic format specified by the
Department. The application must include all emission points, emission units, air pollution
control equipment, and monitoring devices at the facility. All emissions generating activities,
including fugitive emissions, must be included. The definition of a complete application is as
indicated in 567 IAC 22.105(2). 567 IAC 22.105
G3. Certification Requirement for Title V Related Documents
Any application, report, compliance certification or other document submitted pursuant to this
permit shall contain certification by a responsible official of truth, accuracy, and completeness.
All certifications shall state that, based on information and belief formed after reasonable
inquiry, the statements and information in the document are true, accurate, and complete. 567
IAC 22.107 (4)
KAD
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Exhibit 6
Michigan, L’Anse Warden Permit Excerpts

Michigan Department of Natural Resources and Environment
Air Quality Division

Effective Date: January 1, 2011
Issued To:

L'ANSE WARDEN ELECTRIC COMPANY LLC
Located At:
157 S. Main Street, L'Anse, Michigan 49862
State Registration Number (SRN): B4260

RENEWABLE OPERATING PERMIT
Permit Number:

MI-ROP-B4260-2011

Expiration Date:

December 31, 2015

Administratively Complete ROP Renewal Application Due Between June 30, 2014 and June 30, 2015
This Renewable Operating Permit (ROP) is issued in accordance with and subject to Section 5506(3) of, Part 55, Air
Pollution Control, of the Natural Resources and Environmental Protection Act, 1994 PA 451, as amended (Act 451).
Pursuant to Michigan Air Pollution Control Rule 210(1), this ROP constitutes the permittee’s authority to operate the
stationary source identified above in accordance with the general conditions, special conditions and attachments
contained herein. Operation of the stationary source and all emission units listed in the permit are subject to all
applicable future or amended rules and regulations pursuant to Act 451 and the federal Clean Air Act.

SOURCE-WIDE PERMIT TO INSTALL
Permit Number:

MI-PTI-B4260-2011

This Permit to Install (PTI) is issued in accordance with and subject to Section 5505(5) of Act 451. Pursuant to
Michigan Air Pollution Control Rule 214a, the terms and conditions herein, identified by the underlying applicable
requirement citation of Rule 201(1)(a), constitute a federally enforceable PTI. The PTl terms and conditions do not
expire and remain in effect unless the criteria of Rule 201(6) are met. Operation of all emission units identified in the
PTI is subject to all applicable future or amended rules and regulations pursuant to Act 451 and the federal Clean Air
Act.

Michigan Department of Natural Resources and Environment
Air Quality Division
_________________________________________
Brian D. Brady, Upper Peninsula District Supervisor

L’Anse Warden Electric Company LLC
PTI No. MI-PTI-B4260-2011

ROP No. MI-ROP-B4260-2011
Effective Date: January 1, 2011
Expiration Date: December 31, 2015

Table E-1.2 EU-BOILER#1
EMISSION UNIT CONDITIONS
PROCESS AND CONTROL EQUIPMENT
Emission Units: Boiler #1 with capability of burning tire derived fuel (TDF), railroad ties, wood chips, wood fines
and bark, and natural gas. Boiler #1 has a maximum heat input rating of 324 million BTU per hour and will
produce steam and electricity. The existing electrical generator is rated at 22.0 megawatts. The boiler is
controlled by a multicyclone followed by a three (series) section electrostatic precipitator.
{Permit to Install #168-07B}

I. EMISSION LIMITS
Pollutant

1. PM
2. PM

Time Period / Operating
Scenario

Equipment

Monitoring /
Testing
Method

Underlying
Applicable
Requirements

Test Protocol *

EUBOILER#1

SC V.1

Test Protocol *

EUBOILER#1

SC V.1

R 336.1205
R 336.1331
R 336.1205

2

Test Protocol *

EUBOILER#1

SC V.1

2

Test Protocol *

EUBOILER#1

SC V.1,
SC V.2,
SC VI.2
SC V.1
SC VI.7

Limit

0.06 lb/MMBTU
2
heat input
2
19.2 pph

3. PM-10

15.4 pph

4. SO2

290 pph

5. NOx
6. CO

145 pph
2
0.3 lb/MMBTU **

7. CO

97.2 pph

8. VOC
9. VOC

2

Test Protocol *
EUBOILER#1
24-hr rolling average as
EUBOILER#1
determined each hour that
EUBOILER#1 operates
Test Protocol *
EUBOILER#1

2

50 ppmvd at 7% O2
2
(as methane) **
2
9.1 pph

Test Protocol *

EUBOILER#1

SC V.1

Test Protocol *

EUBOILER#1

SC V.1
SC V.1,
SC VI.2
SC V.1,
SC V.2,
SC VI.2
SC V.1,
SC V.2,
SC VI.2
SC VI.3

10. Lead (Pb)

0.02 pph

2

Test Protocol *

EUBOILER#1

11. Hydrogen
Chloride (HCl)

2.17 pph

2

Test Protocol *

EUBOILER#1

12. Hydrogen
Chloride (HCl)

9.5 tons per year

Test Protocol *

EUBOILER#1

Based on a 12-month
rolling time period as
determined at the end of
each calendar month

EUBOILER#1

13. Aggregate
HAPs

2

2

Less than 20.0 tpy

SC VI.7

* Test protocol will specify averaging time period.
** Except for startup, malfunction and shutdown.
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R 336.1205
40 CFR52.21
(c) & (d)
R 336.1205
R 336.1205
R 336.2810
40 CFR 52.21(j)
R 336.2810
40 CFR 52.21(j)
R 336.1205
R 336.1702
R 336.1205
R 336.1702
R 336.1205
R 336.1224
R 336.1225
R 336.1205(3)
R 336.1205(3)

L’Anse Warden Electric Company LLC
PTI No. MI-PTI-B4260-2011

ROP No. MI-ROP-B4260-2011
Effective Date: January 1, 2011
Expiration Date: December 31, 2015

5. The permittee shall submit records of the annual emission of PM, PM-10, SO2, NOx, CO, VOC, and lead from
EUBOILER#1 in tons per calendar year. Records shall be kept in the format described in Appendix 4, or an
alternative form acceptable to both the AQD Permit Section Supervisor and the AQD District Supervisor. The
records shall be transmitted within 60 days following the end of each recordkeeping year if either of the
following occur:
a) The yearly annual emission of PM, PM-10, SO2, NOx, CO, VOC, and lead exceed the baseline actual
emissions (BAE) by a significant amount, and/or
b) The year’s actual emissions differ from the pre-construction projection.
The report shall contain the name, address, and telephone number of the facility (major stationary source); the
annual emissions as calculated pursuant to EUBOILER#1, and any other information the owner or operator
2
wishes to include (i.e., an explanation why emissions differ from the pre-construction projection).
[R336.1205, R336.2802(4)(c), R336.2810, R336.2818, 40 CFR 52.21(j), 40 CFR 52.21(r)(6)(c)(iii)]

IX. STACK OR VENT RESTRICTIONS
The exhaust gases from the stacks listed in the table below shall be discharged unobstructed vertically upwards to
the ambient air unless otherwise noted:
Stack & Vent ID

1. SVBOILER#1

Maximum Exhaust
Dimensions (inches)

90

2

Minimum Height
Above Ground
(feet)
2

147

Underlying Applicable
Requirements

R 336.1225,
R 336.2803,
R 336.2804,
40 CFR 52.21 (c) & (d)

X. OTHER REQUIREMENTS
1. 40 CFR Part 64 Compliance Assurance Monitoring (CAM) requirements for particulate matter (PM) are
specified in Appendix 3B.9 as a part of the Continuous Opacity Monitoring System requirements.
[40 CFR Part 64]

Footnotes:
1
This condition is state-only enforceable and was established pursuant to Rule 201(1)(b).
2
This condition is federally enforceable and was established pursuant to Rule 201(1)(a).
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