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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

ENBRIDGE ENERGY, LIMITED
PARTNERSHIP, ENBRIDGE ENERGY
COMPANY, INC., and ENBRIDGE
ENERGY PARTNERS, L.P,
Plaintiffs,
V. Case No.
Hon.

GRETCHEN WHITMER, the Governor of
the State of Michigan in her official
capacity, and DANIEL EICHINGER,
Director of the Michigan Department of
Natural Resources in his official capacity,

Defendants.
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COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

Plaintiffs Enbridge Energy, Limited Partnership; Enbridge Energy Company, Inc.; and
Enbridge Energy Partners, L.P. (collectively “Enbridge”) respectfully file this Complaint for
Declaratory and Injunctive Relief. Defendants are Michigan officials sued in their official
capacities under the rule of Ex Parte Young, 209 U.S. 123, 152-154 (1908).

NATURE OF CASE

1. This Complaint challenges on federal constitutional grounds Defendants’ attempts
to shut down an interstate, international pipeline owned and operated by Enbridge. This pipeline,
known as Line 5, has been transporting petroleum products safely from Wisconsin, through
Michigan, and to Ontario, Canada for over 65 years. Those petroleum products serve major
refineries in the U.S. Midwest and in Canada and many thousands of consumers across Michigan
and the region. On November 13, 2020, Defendants Whitmer and Eichinger served what they

characterized as a “Notice” purporting to revoke and terminate an easement that has been valid
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and in effect since 1953, and they directed Enbridge to cease operating the Dual Pipelines, a 4-
mile portion of Line 5 located along that easement in the Straits of Mackinac within 180 days.
This Notice, effectively a Shutdown Order, was based on Defendants’ stated concern that the
continued operation of the Dual Pipelines is not safe, even though the Pipelines have never
released any product into the Straits during the entirety of their existence.

2. Defendants’ November 13 Shutdown Order reflects a local policy that, on its face,
interferes with the comprehensive federal regulation of pipeline safety, impermissibly burdens and
discriminates against interstate and foreign commerce, and hinders the United States’ ability to
“speak with one voice” with respect to transboundary shipments by pipeline. If enforced by
judicial ruling, the Shutdown Order would create a disturbing precedent whereby other
jurisdictions could take copycat actions and thereby impede interstate and international commerce
in petroleum and other products. Only the Federal Government may determine, taking into
account competing interests within the Nation as a whole, whether safety or other local conditions
warrant the shutdown of Line 5.

3. Enbridge seeks a declaratory order that federal law preempts Defendants from
attempting to regulate Line 5’s operation and maintenance on pipeline safety grounds. The federal
Pipeline Safety Act, 49 U.S.C. 88 60101, et seq., expressly preempts States from regulating the
safety of interstate pipelines. 49 U.S.C. § 60104(c).

4. Enbridge also seeks a declaratory order that, by seeking the closure of Line 5,
Defendants have violated the Commerce Clause of the U.S. Constitution, the Foreign Commerce

Clause of the U.S. Constitution, and the Foreign Affairs Powers of the U.S. Constitution.
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5. Enbridge also seeks to enjoin Defendants from taking steps to impede or prevent
the operation of Line 5 in interstate and foreign commerce, including enforcement of the
November 13 Shutdown Order.

PARTIES

6. Plaintiff Enbridge Energy, Limited Partnership is a Delaware limited partnership
conducting business in Michigan, with its principal place of business located at 5400 Westheimer
Court, Houston, Texas 77056.

7. Plaintiff Enbridge Energy Company, Inc., is a Delaware corporation conducting
business in Michigan, with its principal place of business located at 5400 Westheimer Court,
Houston, Texas 77056.

8. Plaintiff Enbridge Energy Partners, L.P., is a Delaware limited partnership
conducting business in Michigan, with its principal place of business located at 5400 Westheimer
Court, Houston, Texas 77056.

9. Defendant Gretchen Whitmer was elected as Governor of the State of Michigan on
January 1, 2019 and since that time has served as Governor.

10. Defendant Daniel Eichinger serves as Director of the Michigan Department of
Natural Resources.

11.  All named defendants are sued in their official capacities under the rule of Ex Parte
Young.

JURISDICTION AND VENUE
12.  This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1331 and 28

U.S.C. § 2201, because this action arises under the U.S. Constitution and laws of the United States.
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This Court also has jurisdiction over this action pursuant to 28 U.S.C. § 1337, because this action
arises under an act of Congress regulating commerce, specifically, the Pipeline Safety Act.

13.  Venue is proper in the Western District of Michigan under 28 U.S.C. 8§ 1391(b) in
that, upon information and belief, all Defendants maintain offices and/or reside in Lansing, which
is within the Western District. Further, a substantial part of the events giving rise to Enbridge’s
claims occurred in this district, and the property that is the subject of the action is situated in this
district.

14.  This Court has personal jurisdiction over the Defendants as each is a citizen of and
resides in the State.

FACTUAL ALLEGATIONS

Line 5’s construction and operation

15. Enbridge is the owner and operator of Line 5. It transports petroleum products on
Line 5 in accordance with applicable federal requirements imposed under the Interstate Commerce
Act, Pipeline Safety Act and other federal statutes.

16. Line 5 is a 645-mile pipeline built in 1953. Beginning in northwestern Wisconsin,
Line 5 stretches into the Upper Peninsula of Michigan, crosses the Straits of Mackinac, and cuts
down through the Lower Peninsula before crossing the U.S.-Canada international boundary, where
the pipeline ends in Sarnia, Ontario. Line 5’s crossing of the international boundary is federally
authorized by a Presidential Permit issued to Enbridge for Line 5. President Dwight D. Eisenhower
issued this Permit on April 28,1953 to authorize the construction, operation and maintenance of
the Pipeline at the border crossing, and thereby facilitate foreign commerce.

17. At the point where it crosses the Straits of Mackinac, Line 5 splits into two 20”

pipelines—known as the Dual Pipelines—that run on the lake floor and reunite on the southern
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side of the Straits. The Line 5 Dual Pipelines were specifically designed to surpass all requirements
for long-term safe operation in the submerged waters of the Straits. The Dual Pipelines are
seamless and nearly three times as thick as typical pipelines. They are also operated in a low-
oxygen and therefore non-corrosive environment at the bottom of the Straits and are further
protected from corrosion by coating and by effective cathodic protection, a technique used to
prevent corrosion through an electric current. Unsupported spans that develop as the result of
natural water current action are controlled by the use of anchor supports that stabilize the Lines.
In addition, the Dual Pipelines are operated at a considerably lower pressure than normal for
pipelines of their size and type to ensure the longevity of their safe operation.

18. Prior to the construction of Line 5, Enbridge’s predecessor submitted an easement
application to lay the Dual Pipeline in the Straits. On April 23, 1953, the Michigan Conservation
Commission granted the easement pursuant to Act No. 10, PA 1953. The 1953 easement imposed
specific safety standards in the construction, testing, operation, and maintenance of the Dual
Pipelines.

Federal Regulation of Line 5

19.  Subsequently, Congress enacted the Pipeline Safety Act and vested a federal
agency—now the Pipeline and Hazardous Materials Safety Administration (“PHMSA”)—with
exclusive authority to regulate pipeline safety. This Act expressly provides that a “State authority
may not adopt or continue in force safety standards for interstate pipeline facilities or interstate
pipeline transportation.” 49 U.S.C. 8 60104(c).

20. PHMSA comprehensively regulates pipeline safety. Line 5 is subject to PHMSA’s

comprehensive safety regulations and requirements.
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21. Pursuant to its authority vested by Congress, PHMSA has authority to issue orders
prohibiting operations on a pipeline due to safety concerns, or to impose operational restrictions
to ensure the safe operation of a pipeline.

22, In compliance with PHMSA requirements and subject to PHMSA oversight,
Enbridge implements integrity and operational controls designed to ensure the safe operation of
the Line 5 Dual Pipelines. This includes, but is not limited to: hydrotesting the Pipelines with
water injected at pressures higher than maximum normal operating pressures in order to ensure
their integrity and fitness for service; confirming the safety and integrity of the interior of the
Pipelines with in-line inspections that identify any features (e.g., corrosion) that could impair the
safe operation of the pipelines; exterior inspections using divers and remote operated vehicles to
identify any disturbances or damage, such as to the Pipelines’ coating and repairing identified
coating disturbances; maintaining the proper physical support of the pipeline; maintaining a
cathodic protection system that, using an electric current, prevents corrosion to the exterior of the
pipe; and implementing control room procedures to closely monitor the operation of the Pipelines
24-hours per day, 7 days per week and to shut down the Pipelines if any potential safety issue is
identified.

23. In addition, to ensure the safe operation of the Line 5 Dual Pipelines in accord with
PHMSA regulations, Enbridge implements measures—collectively referred to as Enbridge’s
Maritime Pipeline Protection Program or “EMP3”—to protect the Pipelines from a vessel anchor
strike. A series of the EMP3 measures, developed in conjunction with maritime experts, are
specifically designed to monitor, observe, and communicate with vessels 24 hours per day, 7 days

per week that may pose an anchor strike risk to the Line 5 Dual Pipelines. Should any anchor
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strike risk be identified that cannot be resolved, Enbridge’s measures require the immediate
shutdown of the Line 5 Dual Pipelines to mitigate the impacts of a potential release.

24, Before accounting for any of the extraordinary measures taken by Enbridge to
reduce the risk of an anchor strike, the Attorney General of Michigan acknowledged that based on
a State-commissioned 2017 study of the Dual Pipelines undertaken by Dynamic Risk Assessment
Systems, and cited in the Notice, the risk of failure of the Dual Pipelines from vessel anchor strikes
is an exceedingly low 0.0476% per year.

25. A recent assessment by C-FER Technologies (“C-FER”), a not-for-profit
subsidiary of an Alberta agency, Alberta Innovates, concluded in a September 30, 2020 study that
the EMP3 measures implemented by Enbridge reduce the risk of a failure of the Line 5 Dual
Pipelines caused by intentional or unintentional anchor strike by more than 99% relative to the
absence of any measures. Accordingly, the chances of an anchor strike causing a failure of the
Dual Pipelines is vanishingly small, as further evidenced by the over 65 years of their safe
operation.

26. PHMSA, in its role as the exclusive regulator of the safety of the Line 5 Dual
Pipelines, has regularly inspected and audited the safety and integrity of the Pipelines’ crossing of
the Straits. For example, in 2015, PHMSA retained an independent expert, LaMontagne Pipeline
Assessment Corporation, to audit the Line 5 Dual Pipelines’ fitness for service and safe operation,
consistent with 49 C.F.R. Part 195. That expert issued a report on May 12, 2016, confirming that
the Line 5 Dual Pipelines are safe to operate based on extensive inspection data. Similarly,
following the discovery of disturbances to the Line 5 Dual Pipelines coating and damage to one of
the Pipelines’ support anchors in 2020 (but not to the Dual Pipelines themselves), PHMSA closely

reviewed data concerning the Line 5 Dual Pipelines, including stress analyses, engineering
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assessments, historical remotely-operated vehicle recordings, diver inspection forms, and in-line
inspection data. As a result of that review, PHMSA confirmed in the last several months that the
Dual Pipelines are fit for service and safe to operate. The State did not question and appropriately
deferred to PHMSA'’s determination that the Dual Pipelines were safe to operate.

27.  The Line 5 Dual Pipelines have never released any product into the Straits.

Line 5 serves shippers in interstate and foreign commerce

28.  On Line 5, Enbridge transports in federally-regulated common carriage up to
540,000 barrels per day of light crude oil, light synthetic crude oil, and natural gas liquids (NGLSs)
for shippers in interstate and foreign commerce.

29.  The products transported by Line 5 originate in several States as well as Canada
and are transported by other lines to a tank terminal in Superior, Wisconsin, which is the origin
point of Line 5. Line 5 also receives product at Lewiston, Michigan, where local Michigan crude
oil is collected and transported to U.S. and Canadian refineries. Line 5 has transported 14,000
barrels per day of Michigan-produced crude, amounting to a total of approximately 80 million
barrels, since it entered service in 1953. Line 5 is responsible for transporting about 70 percent of
the total Michigan crude oil production.

30. Line 5 delivers crude oil in the United States, at Marysville, Michigan, and pursuant
to its Presidential Permit, in Canada, at several sites in Sarnia, Ontario. From the Marysville
delivery point, Line 5 supplies the Marathon Detroit refinery and two refineries in Toledo, Ohio.
At Sarnia, Line 5 supplies three refineries with Canadian and US-originated crude oil. In Ontario,
Line 5 is also connected to other Enbridge pipelines that transport crude oil to refineries in western

Pennsylvania; Nanticoke, Ontario; and Quebec. Line 5 supplies a total of 10 refineries in the
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United States and Canada. The crude oil transported by Line 5 constitutes approximately 40
percent of the total crude oil demand for those 10 refineries.

31.  The NGLs handled by Line 5 are transported to Rapid River, Michigan and Sarnia.
At Rapid River, there is a separation facility (“depropanizer”) that extracts propane from the NGLs,
and returns unneeded butane to Line 5 for further transport. The Rapid River depropanizer is a
key source of propane supply for the Upper Peninsula, supplying approximately 65% of the
propane needs of Michiganders who live and work there. The remainder of NGLs are transported
by Line 5 to Sarnia, where a large fractionation facility is located. That fractionation facility
produces both propane and butanes, and services the Michigan and Eastern Canada propane
markets. The butanes produced by Line 5-transported NGLs are key feedstocks for regional
petrochemical facilities and refineries.

Defendants’ Actions to Shut Down Line 5

32.  On November 13, 2020, Defendants Gretchen Whitmer and Daniel Eichinger
issued the Shutdown Order, which they characterized as a Notice of Revocation and Termination
of Easement. See Exhibit 1.

33.  That Shutdown Order asserts that “the State is revoking and terminating the 1953
Easement” because of the State’s obligation to protect the Straits and based on Enbridge’s
longstanding, persistent, and incurable violations of the Easement’s conditions and standard of due
care.” Notice at 1.

34.  Without noting that the Line 5 Dual Pipelines have never released any product in
their over 65 year existence and omitting numerous other critical and relevant facts, the Shutdown
Order asserts that termination and revocation of the 1953 Easement is warranted based on

speculative fears about the safe operation of the Line 5 Dual Pipelines. Specifically, the Shutdown
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Order purports to provide for termination of the 1953 Easement because “transporting millions of
gallons of petroleum products each day through two 67-year old pipelines that lie exposed in the
Straits” creates a “very real risk” of a release and “catastrophic effects if an oil spill occurs at the
Straits.” While providing no evidence to support these allegations, the Shutdown Order purports
to justify termination based on Enbridge’s alleged failure to satisfy a requirement in Paragraph A
of the Easement regarding the “exercise the due care of a reasonably prudent person” or to satisfy
certain more specific safety standards set forth in the 1953 Easement, including: (i) Paragraph
A.4, which provides that the “minimum curvature of any section of pipe shall be no less than two
thousand and fifty (2,050) feet radius”; (ii) Paragraph A.9, which provides that “[a]ll pipe shall be
protected by asphalt primer coat, by inner wrap and outer wrap composed of glass fiber material
and one which by four inch (1” x 4”) slats, prior to installation”; and (iii) Paragraph A.10, which
provides the “maximum span or length of pipe unsupported shall not exceed seventy-five (75)
feet.”
COUNT I

Violation of the Supremacy Clause

35. Enbridge repeats and realleges each and every allegation in Paragraphs 1 through
34 as through fully set forth herein.

36. Avrticle VI, paragraph 2 of the U.S. Constitution provides: “This Constitution, and
the laws of the United States which shall be made in pursuance thereof; and all treaties made, or
which shall be made, under the authority of the United States, shall be the supreme law of the land;
and the judges in every state shall be bound thereby, anything in the Constitution or laws of any
State to the contrary notwithstanding.”

37.  Congress enacted the federal Pipeline Safety Act “to provide adequate protection

against risks to life and property posed by pipeline transportation and pipeline facilities by

10
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improving the regulatory and enforcement authority of the Secretary of Transportation.” 49 U.S.C.
§ 60102(a)(1).

38.  Congress directed the U.S. Secretary of Transportation to prescribe minimum
safety standards for pipeline transportation and for pipeline facilities. 49 U.S.C. § 60102(a)(2).
The safety standards shall be designed to meet the need for “safely transporting hazardous liquids”
and “protecting the environment.” 49 U.S.C. § 60102(b)(1)(B)(ii). This federal regulation of
pipelines includes the safety of all interstate pipelines, including those that are located on
submerged bottomlands.

39. Under that authority, the Secretary of Transportation, through its sub-agency
PHMSA, has promulgated an extensive body of federal safety regulations that govern the
construction and operation of pipelines like the one at issue here. See Transportation of Hazardous
Liquids by Pipeline, 49 C.F.R. 8 195 et seq. PHMSA'’s safety regulations address matters such as
corrosion, cracking and strain on interstate pipelines, among a broad range of other safety matters
addressed in its regulations.

40. PHMSA possesses exclusive authority to issue an order providing for the shutdown
of an interstate pipeline based on safety concerns, or to impose operational restrictions to ensure
the safe operation of a pipeline. See Pipeline Safety Act at 49 U.S.C. § 60117(0); 49 C.F.R. §
190.236; 49 C.F.R. § 190.233; 49 C.F.R. § 190.239. In exercising this authority, the statute
recognizes the wide-ranging implications of ordering a pipeline to close and thereby directs
PHMSA to consider the impact of any shutdown order on (1) public health and safety, (2) the
national or regional economy or national security and (3) the ability of pipeline owners and
operators to maintain reliability and continuity of services to customers. The statute further

requires that PHMSA consult with appropriate federal and state agencies and entities

11
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knowledgeable in pipeline safety or operations before ordering a pipeline to shut down. The statute
assigns no role to a state to force closure of a federally-regulated interstate pipeline such as Line
5.

41.  Congress included in the Pipeline Safety Act a section entitled “Preemption,” which
provides: “A State authority may not adopt or continue in force safety standards for interstate
pipeline facilities or interstate pipeline transportation.” 49 U.S.C. 8 60104(c).

42.  Through the Shutdown Order, Defendants seek to shut down Line 5’s operations
based on their view that Line 5 does not satisfy safety standards asserted by Michigan, including
those identified in the 1953 Easement and now sought to be enforced against Enbridge through
termination of the Easement. Defendants’ attempt to shut down Line 5 on the basis of the various
safety standards described in the Shutdown Order is preempted by the Pipeline Safety Act and
accompanying regulations, and contrary to the carefully crafted factors that PHMSA is required to
consider and balance before ordering the closure of an interstate pipeline. As a result, Defendants’
actions violate the Supremacy Clause.

43. Enbridge seeks a declaration from this Court that federal law, including the Pipeline
Safety Act, preempts Defendants’ efforts to regulate the safety of the operation of the Line 5 Dual
Pipelines—including through standards respecting perceived spill risks from the Pipelines,
standards respecting span management, coating, and curvature, and any other standards articulated
in or related to the purported Shutdown Order—and further preempts Defendants’ attempts to
direct Enbridge to shut down the Dual Pipelines on the basis of these safety concerns or any others.

44, Enbridge seeks a further declaration that any enforcement of the 1953 Easement

based on safety concerns—including based on an asserted “reasonably prudent” standard, or the

12
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span management, coating, and curvature provisions contained in the 1953 Easement—constitutes
a form of state safety standards that are expressly preempted by the Pipeline Safety Act.

45, Further, Defendant’s Shutdown Order is not compatible with, and conflicts with,
the comprehensive federal laws, regulations, and orders governing Line 5. Among other federal
laws including the Pipeline Safety Act and the implementing regulations, Enbridge’s operation of
Line 5 is subject to federal regulation as a common carrier under the Interstate Commerce Act
administered through the Federal Energy Regulatory Commission (“FERC”). Enbridge is also
subject to FERC regulation of the rates and terms of service provided to shippers utilizing Line 5
to ensure reasonableness and non-discrimination. Where a conflict exists between federal and
state law, the Supremacy Clause requires that the federal law prevail. Accordingly, Enbridge seeks
a declaration that Defendants’ actions are preempted on the basis of a conflict between federal and
state law.

46. Enbridge further seeks to enjoin Defendants from taking any steps to enforce the
Shutdown Order or to otherwise interfere with operations on Line 5 for reasons based on pipeline
safety concerns that fall exclusively within PHMSA’s jurisdiction.

COUNT Il
Violation of Interstate Commerce Clause

47. Enbridge repeats and realleges each and every allegation in Paragraphs 1 through
46 as through fully set forth herein.

48.  The Commerce Clause of the U.S. Constitution, Article I, 8 8, prohibits States from
engaging in discriminatory or protectionist actions against interstate commerce. The Commerce
Clause also prohibits a State from regulating conduct outside its borders or placing an undue

burden on interstate commerce.

13
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49.  The promotion and protection of interstate commerce is a central function of the
Federal Government. The federal government has long recognized that the free flow of goods and
materials throughout the nation is essential to the national economy. The federal government has
also recognized the importance of petroleum products to the economy of the United States.

50.  The strong federal interest in Line 5 is further underscored by PHMSA’s role under
the Pipeline Safety Act as the exclusive regulator of Line 5’s safety, by FERC’s regulation of
Enbridge’s common carrier obligations and Enbridge’s tariffs, and by the Presidential Permit held
by Line 5 authorizing it to be used as a critically important instrumentality of foreign commerce.

51. Defendants’ Shutdown Order, on its face, violates the Commerce Clause because
it would block the continued flow of interstate shipments on Line 5.

52. Defendants’ Shutdown Order unreasonably burdens and/or discriminates against
interstate commerce, which is impermissible under the Commerce Clause. Defendants” Shutdown
Order would prevent Line 5 from continuing to provide services relied on by businesses in and
residents of numerous States and Canada. Such a burden on interstate pipeline traffic would be
excessive in relation to any perceived local benefits to Michigan. The purported benefits are
illusory or minimal because the expert federal agency (PHMSA) oversees the safety of Line 5 and
in fact recently conducted an investigation of the Line 5 Dual Pipelines and confirmed that the
Dual Pipelines are fit for service. PHMSA also regulates, to the exclusion of State safety standards,
Line 5’s safety to prevent any release into the Great Lakes and retains the exclusive authority to
close Line 5 upon its consideration and balancing of various factors spelled out in federal law and
following consultation with state authorities and others.

53.  Any decision about the safety issues relating to the transportation of petroleum

products on an interstate pipeline must be made by the Federal Government. Only the Federal

14
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Government may determine, taking into account the competing interests within the Nation as a
whole, including specifically the factors set forth in the Pipeline Safety Act, whether the conditions
within the Straits, or other local area, warrant a shutdown.

54.  Taking Line 5 out of service—temporarily or permanently—would have dire
consequences for the interstate and foreign refineries supplied by Line 5. The affected refineries
include Marathon’s Detroit refinery, refineries in Ohio, all four refineries in Ontario, the United
Warren refinery in western Pennsylvania, and the Suncor Montreal refinery. These refineries
would lose approximately 40 percent or more, of their current crude supply. Some refineries could
be forced to close, others would become less competitive and suffer job losses. By contrast, the
risk of a release into the Straits is so small that it is barely measurable.

55. A closure of Line 5 would also significantly decrease the local supply of refined
products in Michigan, Ontario, Quebec, and western Pennsylvania. Refineries served by Line 5
comprise the vast majority of the total refinery output in the Midwest for gasoline, jet fuel, and
diesel. Because Michigan is dependent on receipt of such refined products from other areas, any
closure of Line 5 would require Michigan to receive refined products from as far afield as the Gulf
Coast to compensate for reduced oil runs from refineries that currently serve Michigan, including
the Marathon Detroit refinery. Ontario does not have excess refined pipeline capacity. Therefore,
in the event of a Line 5 shutdown, Ontario could face shortages or would be required to locate
additional refined products from uncertain sources that are not currently accessed by it.

56. Line 5’s uninterrupted transport of NGLs is critical for Michigan and Michiganders.
According to the federal Energy Information Agency, in 2018, Michigan had the highest

residential sector hydrocarbon gas liquids (mostly propane) consumption in the nation. Any
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shutdown of Line 5 would severely impact Michigan residents who are reliant on propane to heat
their homes.

57.  The Rapid River depropanizer, which is fully dependent on Line 5, would be
required to shut down, which would also result in job losses. A Line 5 shutdown would also have
a major adverse impact on the Sarnia fractionator facility, which is the single largest propane
production source in Eastern Canada and exclusively reliant on Line 5 for its NGLs.

58.  Given that studies—including a State-sponsored study conducted by Dynamic Risk
Assessment Systems, Inc., Alternatives Analysis for the Straits Pipeline (June 27, 2017)—have
confirmed that no realistic alternatives exist to Line 5, any disruption of service on Line 5—
planned or unplanned—would result in an immediate significant regional supply disruption that
would impact the State through increased costs, potential supply shortfalls (and the public safety
concerns that coincide with that), and reduced competitiveness.

59. Enbridge thereby seeks declaratory and injunctive relief finding that Defendants’
actions are unconstitutional under the Commerce Clause of the United States.

COUNT 111

Violation of Foreign Commerce Clause and Foreign Affairs Doctrine

60. Enbridge repeats and realleges each and every allegation in Paragraphs 1 through
59 as through fully set forth herein.

61. The Foreign Commerce Clause of the United States Constitution authorizes
Congress to “regulate Commerce with foreign Nations and among the several States.” U.S.
Constitution, Article I, § 8, cl. 3. The Foreign Commerce Clause prohibits protectionist policies
and restrains the States from excessively interfering with foreign affairs.

62. Further, the Constitution, including Article Il, Sections 2 and 3, establishes the

Foreign Affairs doctrine, through which the power to regulate foreign affairs is reserved for the
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federal government. Pursuant to this authority, the United States establishes rules governing
international trade with foreign countries in furtherance of national policy objectives.

63.  The transportation of petroleum products on Line 5 in international commerce,
from the U.S. to Canada, serves the U.S. national interest, as evidenced by the Presidential Permit
issued for Line 5.

64. The Federal Government’s exclusive regulation of transboundary pipelines in
foreign commerce and the important foreign policy objectives they serve are reflected in relevant
international agreements to which the United States and Canada are parties. These agreements
are designed to promote the flow of commerce and remove undue barriers to pipelines that
transport hydrocarbons between the nations. See Canada-United States Transit Pipelines Treaty,
Article 11(1) (ratified by US Senate on August 3, 1977) (“No public authority ... shall institute any
measures ... [which] have the effect of, impeding, diverting, redirecting or interfering with in any
way the transmission of hydrocarbon in transit [from one nation to the other through pipelines]™);
USMCA Energy Regulatory Measures and Regulatory Transparency Annex, Article 5(1)(a)
(signed into law on January 29, 2020 following Congressional approval) (“Each party shall ...
accord][ ] access to ... pipeline networks for the purposes of importation ... that is neither unduly
discriminatory nor unduly preferential”).

65. Defendants’ Shutdown Order violates the Foreign Commerce Clause and Foreign
Affairs doctrine by seeking to, among other things:

a. interfere with the United States to “speak with one voice” with respect to

transboundary shipments by pipeline;
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b. impermissibly impact conduct beyond the borders of the United States by
preventing continued shipments of hydrocarbons originating in Canada on Line 5
from the United States to refineries and other facilities in Canada;

c. interfere with the United States’ obligations under its international agreements with
Canada barring undue restrictions on pipeline transportation.

66.  Defendants’ Shutdown Order has more than an incidental or indirect effect on
foreign relations.

67. Enbridge therefore seeks declaratory and injunctive relief holding that Defendants’
actions are invalid under the Foreign Commerce Clause and Foreign Affairs doctrine.

68. By entering and ratifying the relevant agreements pertaining to pipeline
transportation, the federal government has expressed its intent to occupy the entire field of
transboundary movement shipments by pipeline and has left no room for the State to supplement
federal law. The Shutdown Order also stands as an obstacle to the accomplishment and execution
of the full objectives of the international agreements. It also creates a conflict between federal and
state law. Due to the agreements, along with other federal laws, the Supremacy Clause bars the
Defendants’ actions.

PRAYER FOR RELIEF

WHEREFORE, Enbridge prays for judgment in its favor and requests:

(1) A declaration in favor of Enbridge:

a. That the federal Pipeline Safety Act, 49 U.S.C. 88 60101 et seq., preempts

Defendants from adopting safety standards to regulate the safety Enbridge’s Line 5

pipeline.
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b. That any revocation or termination of the 1953 Easement based on safety concerns,
including perceived spill risk, an asserted “reasonably prudent” due care standard
or specific provisions of the 1953 Easement, or any other reason relied on in the
Notice amounts in practice to applying and enforcing Michigan’s own safety
standards to Line 5 that is expressly preempted by the federal Pipeline Safety Act.

c. That Defendants cannot stop or otherwise interfere with Line 5’s operations based
on their perception of safety risks associated with Line 5’s operation.

d. That Defendants’ actions to seek the closure of Line 5’s operation in interstate
commerce violates the Commerce Clause of the U.S. Constitution, Article I, § 8.

e. That Defendants’ actions to seek the closure of Line 5’s operation in foreign
commerce violates the Foreign Commerce Clause of the U.S. Constitution, Article
I, 8 8, cl. 3, and the Foreign Affairs Doctrine.

(2) An injunction prohibiting Defendants from taking any steps to impede or prevent the
interstate and international operation of Line 5, including the revocation or termination of
the 1953 Easement based on the alleged non-compliance with pipeline safety standards in
the Easement; and

(3) Any other relief the Court deems just and appropriate.

Dated this 24th of November, 2020 Respectfully submitted,

/sl Peter H. Ellsworth

Peter H. Ellsworth (P23657)
Jeffery V. Stuckey (P34648)
DICKINSON WRIGHT PLLC
123 W. Allegan Street, Suite 900
Lansing, MI 48933

(517) 371-1730
pellsworth@dickinsonwright.com
jstuckey@dickinsonwright.com
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STATE OF MICHIGAN
OFFICE OF THE GOVERNOR
DEPARTMENT OF NATURAL RESOURCES

NOTICE OF REVOCATION AND TERMINATION OF EASEMENT
INTRODUCTION

Through Governor Gretchen Whitmer and the Department of Natural
Resources, the State of Michigan hereby provides formal notice to Enbridge (as
defined below) that the State is revoking and terminating the 1953 Easement. The
1953 Easement authorized Lakehead Pipe Line Company, Inc., and its successors, to
operate dual pipelines in the Straits of Mackinac to transport petroleum and other
products. As more fully described below, the Easement is being revoked for violation
of the public trust doctrine, and is being terminated based on Enbridge’s
longstanding, persistent, and incurable violations of the Easement’s conditions and
standard of due care. The revocation and termination each take legal effect 180 days
after the date of this Notice to provide notice to affected parties and to allow for an
orderly transition to ensure Michigan’s energy needs are met. Enbridge must cease
operation of the Straits Pipelines 180 days after the date of this Notice.

BACKGROUND

On April 23, 1953, the Conservation Commission of the State of Michigan
granted an easement entitled “Straits of Mackinac Pipe Line Easement Conservation
Commission of the State of Michigan to Lakehead Pipe Line Company, Inc.” (“1953
Easement” or “Easement”), a copy of which is attached as Exhibit 1.

The Easement was issued by the Conservation Commission under the
authority of 1953 PA 10 and in consideration of a one-time payment of $2,450.00 by
the Grantee to the Grantor.

Subject to its terms and conditions, the Easement granted Lakehead Pipe Line
Company, Inc., the Grantee, and its successors and assigns, the right “to construct,
lay, maintain, use and operate” two 20-inch diameter pipelines for the purpose of
transporting petroleum and other products “over, through, under, and upon”
specifically described public trust bottomlands owned by the State of Michigan in the
Straits of Mackinac.

The two pipelines subject to the Easement (“Straits Pipelines” or “Pipelines”)
were completed in 1953 and thereafter have been operated by the Grantee and its
successors.

The Grantee’s current successors, Enbridge Energy, Limited Partnership,
Enbridge Energy Company, Inc., and Enbridge Energy Partners, L.P. (collectively
“Enbridge”), operate the Straits Pipelines as part of the Enbridge Line 5 pipeline that
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extends from Superior, Wisconsin and across Michigan, to Sarnia, Ontario. Line 5,
including the Straits Pipelines, currently transports an average of 540,000 barrels or
22,680,000 gallons of crude oil and/or natural gas liquids per day.

The Governor is the chief executive officer of the State of Michigan. The
Department of Natural Resources (“DNR”) is the successor to the Conservation
Commission, Grantor of the 1953 Easement.

On June 27, 2019, Governor Gretchen Whitmer directed the DNR to undertake
a comprehensive review of Enbridge’s compliance with the 1953 Easement. The DNR
submitted several requests to Enbridge to provide documents and information
pertaining to its compliance with the Easement. Beginning in February 2020 and
ending in June 2020, Enbridge provided some documents in response to these
requests.!

This Notice is based on review of the records recently submitted by Enbridge,
other documents in the public domain, and the legal and factual grounds specified
below.

I. REVOCATION OF EASEMENT PURSUANT TO THE PUBLIC TRUST
DOCTRINE

The State of Michigan, in both its sovereign and proprietary capacities, is
revoking the Easement pursuant to the public trust doctrine.

A. The Public Trust Doctrine

In Glass v Goeckel, 473 Mich 667, 678-679 (2005), the Michigan Supreme Court
held that the state, as sovereign, is obligated to protect and preserve the waters of,
and lands beneath, the Great Lakes. “The state serves, in effect, as the trustee of
public rights in the Great Lakes for fishing, hunting, and boating for commerce or
pleasure.” Id. at 679 (emphasis added).2

1 Among other things, the DNR included a request for records confirming that Enbridge
systematically has undertaken efforts (inspections, investigations, assessments and
evaluations) to comply with the Easement from its issuance in 1953 to the present. In
response, Enbridge produced few contemporaneous records and little evidence that it
conducted a pipeline inspection and maintenance program from 1953 to the late 1990s or
early 2000s — i.e., during most of the Easement’s existence.

2 The Michigan Legislature has recognized the public trust doctrine in various state statutes.
For example, Part 17 of the Natural Resources and Environmental Protection Act (“NREPA”),
the Michigan Environmental Protection Act, grants broad standing to any person to file an
action in circuit court “against any person for the protection of the air, water, and other
natural resources and the public trust in these resources from pollution, impairment, or
destruction.” MCL 324.1701(1) (emphasis added). In Part 301 of NREPA, Inland Lakes and
Streams, the Department of Environment, Great Lakes, and Energy is prohibited from
issuing a permit for a proposed project or activity if it will “adversely affect the public trust,”
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These public rights are protected by a “high, solemn and perpetual trust, which
it 1s the duty of the state to forever maintain.” Collins v Gerhardt, 237 Mich 38, 49
(1926) (emphasis added). As the Michigan Supreme Court long ago explained, “[t]he
state is sovereign of the navigable waters within its boundaries, bound, however, in
trust, to do nothing in hindrance of the public right of navigation, hunting and
fishing.” Nedtweg v Wallace, 237 Mich 14, 20 (1926).

Both the United States Supreme Court and the Michigan Supreme Court have
held that the public trust doctrine strictly limits the circumstances under which a
state may convey property interests in public trust resources. In Illinois Central
Railroad Co v Illinois, 146 US 387, 455-456 (1892), the United States Supreme Court
1dentified only two exceptions under which such a conveyance is permissible:

The trust with which they are held, therefore, is governmental, and
cannot be alienated, except in those instances mentioned, of parcels used
in the improvement of the interest thus held, or when parcels can be
disposed of without detriment to the public interest in the lands and
waters remaining.

The Court held that because neither of those conditions was satisfied by a state
statute purporting to grant submerged lands along the Chicago lakefront to a private
company, a subsequent state statute revoking that grant and restoring public rights
was valid and enforceable. Id. at 460.

In Obrecht v National Gypsum Co, 361 Mich 399, 412 (1960), the Michigan
Supreme Court declared that “[lJlong ago we committed ourselves . . . to the
universally accepted rules of such trusteeship as announced by the Supreme Court
in Illinois Central,” including Illinois Central’s delineation of the limited conditions
under which public trust resources may be conveyed:

[N]o part of the beds of the Great Lakes, belonging to Michigan and not
coming within the purview of previous legislation . . . can be alienated
or otherwise devoted to private use in the absence of due finding of one
of two exceptional reasons for such alienation or devotion to non-public
use. One exception exists where the State has, in due recorded form,
determined that a given parcel of such submerged land may and should
be conveyed ‘in the improvement of the interest thus held’ (referring to
the public trust). The other is present where the State has, in similar
form, determined that such disposition may be made ‘without detriment
to the public interest in the lands and waters remaining.’

which includes consideration of uses of lakes and streams for “recreation, fish and wildlife,
aesthetics, local government, agriculture, commerce, and industry.” MCL 324.30106
(emphasis added). And, as noted in footnote 3 below, Part 325 of NREPA, Great Lakes
Submerged Lands, includes “hunting, fishing, swimming, pleasure boating, or navigation” as
public uses. MCL 324.32502 (emphasis added); see also, e.g., MCL 324.32503 & .32505.
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Obrecht, 361 Mich at 412-413, quoting Illinois Central, 146 US at 455-456 (emphasis
added). The Michigan Legislature has incorporated and codified that common-law
standard and “due finding” requirement into Part 325 (Great Lakes Submerged
Lands) of the Natural Resources and Environmental Protection Act, MCL 324.32501
et seq.3

B. The 1953 Easement Violated the Public Trust and Was Void
From its Inception

The 1953 Easement violated the public trust doctrine from its inception
because the State never made a finding that the Easement: (1) would improve
navigation or another public trust interest; or (2) could be conveyed without
impairment of the public trust. The Easement itself contains no such findings, and
there is no contemporaneous document in which the State determined that the
proposed Easement met either of the two exceptions. In fact, there is no indication
whatsoever that the Conservation Commission determined that the conveyance of the
Easement and the operation of the Straits Pipelines would improve public rights in
navigation, fishing, or other uses protected by the public trust. Moreover, there is no
evidence that the Commission determined that the Pipelines’ operation could not
adversely affect those rights.4

Also, contemporaneous approval of the construction of what is now Enbridge’s
Line 5 in Michigan by the Michigan Public Service Commission (“PSC”) lacked any
such public trust findings and determinations.>?

Finally, the enactment of 1953 PA 10, the statute authorizing issuance of the
Easement, does not evidence a finding that either of the public trust limitations would

3 See, e.g., MCL 324.32502 (conveyance of property interests in submerged lands allowed
“whenever it is determined by the department that the private or public use of those lands
and waters will not substantially affect the public use of those lands and waters for hunting,
fishing, swimming, pleasure boating, or navigation or that the public trust in the state will
not be impaired by those agreements for use, sales, lease, or other disposition”); MCL
324.32503(1) (requiring a “finding that the public trust in the waters will not be impaired or
substantially affected” in order to “enter into agreements pertaining to waters over and the
filling in of submerged patented lands, or to lease or deed unpatented lands”); MCL
324.32505(2) (requiring a “finding that the public trust will not be impaired or substantially
injured” in order to “allow, by lease or agreement, the filling in of patented and unpatented
submerged lands and allow permanent improvements and structures”).

4 The 1953 Easement lacks any mention of the two required findings and merely states the
following: “WHEREAS, the Conservation Commission is of the opinion that the proposed pipe
line system will be of benefit to all of the people of the State of Michigan and in furtherance of
the public welfare” and “WHEREAS, the Conservation Commission duly considered the
application of Grantee and at its meeting held on the 13" day of February, A.D. 1953, approved
the conveyance of an easement.”

5 PSC Opinion and Order for the 1953 Line 5 pipeline (March 31, 1953),
https://www.michigan.gov/documents/deg/Appendix A.3 493982 7.pdf.
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be satisfied by the Straits Pipelines. That legislation merely authorized the
Conservation Commission to grant easements for pipelines, electric lines and
telegraph lines on certain state lands and lake bottomlands, subject to terms and
conditions determined by the Commission. The statute did not find or determine that
the 1953 Easement, as subsequently granted, would either benefit public trust uses
or not impair such uses of the Great Lakes and the bottomlands.

In the absence of either of the due findings required under the public trust
doctrine, the 1953 Easement was void from its inception.

C. Current and Continued Use of the Straits Pipelines Violates
the Public Trust

As noted above, public rights in navigable waters “are protected by a high,
solemn, and perpetual trust, which it is the duty of the state to forever maintain.”
Collins, 237 Mich at 49 (emphasis added). The State did not surrender its trust
authority and concurrent responsibilities when it granted the 1953 Easement to
Enbridge’s predecessor. “The state, as sovereign, cannot relinquish [its] duty to
preserve public rights in the Great Lakes and their natural resources.” Glass, 473
Mich at 679. A state’s conveyance of property rights “to private parties leaves intact
public rights in the lake and its submerged land. . . . Under the public trust doctrine,
the sovereign never had the power to eliminate those rights, so any subsequent
conveyances . . . remain subject to those public rights.” Id. at 679-681 (emphasis

added).

Under Michigan law, all conveyances of bottomlands and other public trust
resources are encumbered by the public trust. Nedtweg, 237 Mich at 17. When the
State conveys a property interest in Great Lakes bottomlands, “it necessarily conveys
such property subject to the public trust.” Glass, 473 Mich at 679. Even if initially
valid, the 1953 Easement remains subject to the public trust and the State’s
continuing duty to protect the Great Lakes public trust resources. Indeed, the
Easement itself broadly reserved the State’s rights. 1953 Easement, Paragraph M
(“All rights not specifically conveyed herein are reserved to the State of Michigan.”).

As the United States Supreme Court held in Illinois Central, a grant of
property rights in public trust resources “is necessarily revocable, and the exercise of
the trust by which the property was held by the state can be resumed at any time.”
146 US at 455. In that case, the State of Illinois subsequently determined that it
should rescind its prior grant of lake bottomlands to a private entity and the Court
upheld that action.

Recent events have made clear that continued operation of the Straits
Pipelines cannot be reconciled with the State’s duty to protect public trust uses of the
Lakes from potential impairment or destruction. As outlined below, transporting
millions of gallons of petroleum products each day through two 67-year old pipelines
that lie exposed in the Straits below uniquely vulnerable and busy shipping lanes
presents an extraordinary, unreasonable threat to public rights because of the very
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real risk of further anchor strikes and other external impacts to the Pipelines, the
inherent risks of pipeline operations, and the foreseeable, catastrophic effects if an
oil spill occurs at the Straits.

The Straits Pipelines are located where multiple lanes of heavy shipping
activity converge and are oriented north-south, perpendicular to the direction of most
commercial vessel traffic. Also, despite near-shore sections of the Straits Pipelines
(those 1n waters less than 65 feet deep) being laid in trenches and covered with soil,
most of each Pipeline was placed and remains on or above the State-owned lakebed,
exposed in open water and with no covering shielding it from anchor strikes or other
physical hazards.

In October 2017, Dynamic Risk Assessment Systems, Inc. (“Dynamic Risk”),
an independent consulting firm working under a contract with the State of Michigan,
1ssued the final report of its Alternatives Analysis for the Straits Pipelines (“Dynamic
Risk Report”) that included, among other things, an analysis of the risks associated
with continued operation of the existing Pipelines. Dynamic Risk determined that the
dominant threat of a rupture to the Pipelines is the inadvertent deployment of
anchors from ships traveling through the Straits. The Report noted that inadvertent
anchor strikes are known in the industry to be the principal threat to offshore
pipelines. They are both “increas[ing] in frequency” and “not influenced by mitigation
measures.”6

According to the Dynamic Risk Report, the risk of a pipeline-anchor incident
depends largely on four “vulnerability factors”: (1) size of the pipeline; (2) water depth
(relative to anchor chain length); (3) pipeline protection (depth of burial, use of
armoring material); and (4) number and size distribution of ship crossings per unit of
time. Dynamic Risk found that the Straits Pipelines score high on all four of these
factors.”

Recent events confirm that the threat of damage to the Straits Pipelines from
anchor strikes or impacts from other external objects is very real. In April 2018, a
commercial tug and barge vessel inadvertently dropped and dragged an anchor across
the lakebed at the Straits. The anchor severed or dragged several electric
transmission cables located on the bottom of the Straits near the Pipelines. The
anchor actually struck and dented the Pipelines at three locations, though neither
Pipeline ruptured. Fortunately, those strikes to the Pipelines happened to occur at
locations where the Pipelines rest on the lakebed rather than other areas where they
are suspended above it and are particularly vulnerable to anchor hooking.

The 2018 anchor strike was not an isolated event. Most recently, in June 2020,
Enbridge disclosed that both the east and west legs of the Straits Pipelines had been

6 Dynamic Risk Report, p. 2-35,
https://mipetroleumpipelines.com/document/alternatives-analysis-straits-pipeline-final-

report.
71d., pp. 2-36, 2-42 to -43.
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hit by external objects, apparently cables or anchors deployed from vessels operating
near the Pipelines, most likely in 2019. Those impacts damaged pipeline coatings
and, at one location on the east Pipeline, severely damaged a pipeline support
structure previously installed by Enbridge. Tellingly, none of the measures
implemented by Enbridge since the April 2018 incident to mitigate the risk of anchor
strikes was sufficient to prevent or even contemporaneously detect the recently
disclosed impacts to the Pipelines. And while the specific cause(s) of the impacts has
not yet been determined, Enbridge’s own reports on these events conclude that four
of the five vessels potentially responsible for the impacts were operated by Enbridge’s
own contractors.8®

According to Dynamic Risk, even apart from their unique vulnerability to
anchor strikes, operation of the Straits Pipelines presents inherent risks of
environmental harm. Dynamic Risk sought to identify what it classified as the
“Principal Threats,” i.e., “Threats for which an evaluation of susceptibility attributes
indicates a significant vulnerability, and that have the potential to provide the most
significant contributions to overall failure probability.”® The threats considered
included “incorrect operations,” which were described as follows:

The threats to transmission pipeline integrity from incorrect operations
include, but are not necessarily limited to accidental over-
pressurization, exercising inadequate or improper corrosion control
measures, and improperly maintaining, repairing, or calibrating piping,
fittings, or equipment.10

Dynamic Risk concluded that notwithstanding the various operational and
procedural changes Enbridge adopted after the Marshall, Michigan Line 6B failure,
“Incorrect operations” remain a Principal Threat for the Straits Pipelines.1!

The Straits of Mackinac are at the heart of the Great Lakes, a unique
ecosystem of enormous public importance. As noted in “Independent Risk Analysis
for the Straits Pipelines,” Michigan Technological University (September 2018), a
report commissioned by the State and carried out by a multi-disciplinary team of
experts (“Michigan Tech Report”):

The Straits of Mackinac hydraulically link Lakes Michigan and Huron.
.. and are wide and deep enough . . . to permit the same average water
level in both water bodies, technically making them two lobes of a single
large lake. The combined Michigan—Huron system forms the largest
lake in the world by surface area and the fourth largest by volume,
containing nearly 8% of the world’s surface freshwater. The Straits of

8 Enbridge Report, Investigation of Disturbances to Line 5 in the Straits of Mackinac
Discovered in May and June of 2020 (Updated August 21, 2020), p. 8.

9 Dynamic Risk Report, p. 2-11 (emphasis added).

10 1d., p. 2-37.

1 Jd., p. 2-47.
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Mackinac serve as a hub for recreation, tourism, commercial shipping,

as well as commercial, sport and subsistence [including tribal] fishing .
12

An oil spill at the Straits threatens a wide range of highly valuable resources:

The waters and shoreline areas of Lake Michigan and Lake Huron
including areas surrounding and adjacent to the Straits of Mackinac
contain abundant natural resources, including fish, wildlife, beaches,
coastal sand dunes, coastal wetlands, marshes, limestone cobble
shorelines, and aquatic and terrestrial plants, many of which are of
considerable ecological and economic value. These areas include
stretches of diverse and undisturbed Great Lakes shorelines that
provide habitat for many plant and animal species.!3

Among other complicating factors, water currents in the Straits are unusually
strong, complex, and variable:

Water currents in the Straits of Mackinac can reach up to 1 [meter per
second] and can also reverse direction every 2-3 days flowing either
easterly into Lake Huron or westerly towards Lake Michigan. . . . Flow
volumes through the Straits can reach 80,000 [cubic meters per second]
and thus play essential roles in navigation and shipping in this region,
the transport of nutrients, sediments and contaminants between Lakes
Michigan and Huron, and also the ecology and biodiversity of this
region. !4

Consequently, oil spilled into the Straits could be transported into either Lake,
and depending upon the season and weather conditions, could impact up to hundreds
of miles of Great Lakes shoreline.1?

Crude oil contains toxic compounds that would cause both short- and long-term
harm to biota, habitat, and ecological food webs.1® Numerous species of fish,
especially in their early life stages, as well as their spawning habitats and their
supporting food chains, are also at risk from an oil spill.17 Viewed as a whole, the
ecological impacts would be both widespread and persistent.18

12Michigan Tech Report, p. 26,

https://mipetroleumpipelines.com/files/document/pdf/Straits Independent Risk Analysis F
inal.pdf.

13 Id., p. 165.

1 Jd., p. 56.

15 Id., pp. 68-69.

16 Id., pp. 166-169, 176, 181-185.

17 Id., pp. 192-199.

18 Id., pp. 213-214.
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And “[b]ecause of the unique and complex environment of the Great Lakes and
the Straits area,” it is uncertain how effectively and at what cost the affected
resources could be restored.1® The Michigan Tech Report also estimated several types
of economic and natural resource damages that would likely result from a worst-case
oil spill from the Straits Pipelines.20 Among other findings, the Report estimated
large damages to recreational fishing, recreational boating, commercial fishing, and
commercial navigation,?! all activities within the rights subject to the public trust.

The Great Lakes and the Straits of Mackinac also have special ecological,
cultural and economic significance for the tribes of Michigan, including, but not
limited to, the tribes that retain reserved hunting, fishing and gathering rights in the
lands and waters ceded to the United States under the 1836 Treaty of Washington.22
An o1l spill or release from the Straits Pipelines would have severe, adverse impacts
for tribal communities. The tribes have fundamental interests in the preservation of
clean water, fish and habitat at the Straits. Many tribal members rely on treaty-
protected rights of commercial and subsistence fishing in the Straits and other Great
Lakes waters that could be impacted by an oil spill or release.

Enbridge’s operation of the Straits Pipelines presents a substantial, inherent
and unreasonable risk of an oil spill and such a spill would have grave ecological and
economic consequences, severely impairing public rights in the Great Lakes and their
public trust resources. While Enbridge has proposed to replace the existing Pipelines
with a new pipeline to be constructed in a tunnel beneath the lakebed, that project is
likely years away from completion at best. For all these reasons, the Governor and
the Director of the Department of Natural Resources find that Enbridge’s use of the
Straits Pipelines is contrary to and in violation of the public trust.

D. The December 19, 2018 Third Agreement Between the State of
Michigan and Enbridge Does Not Preclude Revocation of the
1953 Easement

On December 19, 2018, the then Governor of Michigan, the then Director of
the DNR, the then Director of the Department of Environmental Quality, and
representatives of Enbridge signed a document entitled “Third Agreement Between
the State of Michigan, Michigan Department of Environmental Quality, and
Michigan Department of Natural Resources and Enbridge Energy, Limited
Partnership, Enbridge Energy Company, Inc., and Enbridge Energy Partners, L.P.”
(“Third Agreement”) relating to the Straits Pipelines. The Third Agreement provided

19 Id., pp. 261-263.

20 Id., pp. 272-318.

2L [d., pp. 285-294.

22 Those tribes are the Bay Mills Indian Community, the Grand Traverse Band of Ottawa
and Chippewa Indians, the Little River Band of Ottawa Indians, the Little Traverse Bay
Bands of Odawa Indians, and the Sault Ste. Marie Tribe of Chippewa Indians. The exercise
of those rights in the Great Lakes is covered by the 2000 Consent Decree in United States v
Michigan to which the State of Michigan is a party.
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that, subject to specified conditions, Enbridge could continue to operate the existing
Straits Pipelines pending completion of a tunnel beneath the Straits and of a Straits
Line 5 Replacement Segment to be constructed and operated within the proposed
tunnel.

Specifically, Article 4.1 of the Third Agreement states:

4.1 The State agrees that Enbridge may continue to operate the Dual
Pipelines, which allow for the functional use of the current Line 5 in
Michigan, until the Tunnel is completed, and the Straits Line 5
Replacement segment is placed in service within the Tunnel, subject to
Enbridge’s continued compliance with all of the following:

(a) The Second Agreement;
(b) The Tunnel Agreement;
(c) This Third Agreement;
(d) The 1953 Easement,; and

(e) All other applicable laws, including those listed in Section V of
the Second Agreement. (Emphasis added.)

Notwithstanding the Third Agreement, the 1953 Easement is subject to
revocation under the public trust doctrine, and the Third Agreement’s stated
conditional right to continue to operate the Straits Pipelines does not preclude that
revocation, for at least two reasons. First, as detailed below in Section II of this
Notice, Enbridge incurably has violated and continues to violate the 1953 Easement.
Second, as set forth above, the public trust doctrine is among the laws that apply to
the existing Straits Pipelines and Enbridge’s continued operation of the Pipelines
violates the public trust.

Section 4.2 of the Third Agreement states in part:

4.2  Provided that Enbridge complies with Section 4.1 above, the
State agrees that:

*xk

(c) The replacement of the Dual Pipelines with the Straits Line 5
Replacement Segment in the Tunnel is expected to eliminate the
risk of a potential release from Line 5 at the Straits.

(d) In entering into this Third Agreement, and thereby authorizing
the Dual Pipelines to continue to operate until such time that the
Straits Line 5 Replacement Segment is placed into service within
the Tunnel, the State has acted in accordance with and in
furtherance of the public’s interest in the protection of waters,

10
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waterways, or bottomlands held in public trust by the State of
Michigan.

The language of Section 4.2 quoted above does not and cannot preclude the
revocation of the 1953 Easement under the public trust doctrine for at least the
following reasons. To begin, it is expressly conditioned on Enbridge’s compliance with
Section 4.1; as discussed, Enbridge is not, and has not been, in compliance with that
provision. Furthermore, nothing in Section 4.2 provides a “due finding” that
Enbridge’s continued use of public trust bottomlands and waters to operate the
existing Straits Pipelines would either enhance the public trust or not impair the
public trust uses of waters and lands at the Straits. Section 4.2(d) does not itself
supply it. Nor does the related assertion in Section 4.2(c) that the eventual
replacement of the existing Pipelines with a new pipeline in the proposed tunnel is
expected to eliminate the risk of a potential release from Line 5 at the Straits. It
simply does not follow from that assertion that continuing to operate the existing
Pipelines until they are replaced would somehow enhance the public trust or not
impair it. And nothing else in the Third Agreement suggests, let alone embodies, a
finding that continued operation of the Pipelines now, before a tunnel is completed,
mitigates the risk of releases from them. Nor, for that matter, could the requisite due
finding have been made when the Third Agreement was signed in December 2018,
given the substantial, inherent and unreasonable risk of grave harm presented by
the continued operation of the Straits Pipelines. See Section 1.C, supra.

Finally, even if the Third Agreement contained a lawful finding by the State
officials who signed it in 2018 that Enbridge’s continued operation of the Straits
Pipelines is consistent with the public trust—which it did not—any such finding is
not permanently binding on the State and those former State officials’ successors,
who retain a solemn, perpetual and irrevocable duty to protect the public trust.
Accordingly, the Third Agreement does not preclude the revocation of the 1953
Easement for the reasons stated in this Notice.

II. TERMINATION OF EASEMENT FOR VIOLATION AND BREACH BY
ENBRIDGE

A. Easement Terms and Conditions
1. Standard of Due Care

Paragraph A of the 1953 Easement provides: “Grantee [originally Lakehead
Pipe Line Company, Inc., now Enbridge] in its exercise of rights under this easement,
including its designing, constructing, testing, operating, maintaining, and, in the
event of termination of this easement, its abandoning of said pipe lines, shall follow
the usual, necessary and proper procedures for the type of operation involved, and at
all times shall exercise the due care of a reasonably prudent person for the safety and
welfare of all persons and of all public and private property . . ..” (Emphasis added.)
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The standard of due care under the Easement is that of a reasonably prudent
person. The Merriam-Webster Dictionary’s definition of “prudence” includes “skill
and good judgment in the use of resources” and “caution or circumspection as to
danger or risk.”23

2. Compliance Obligations

Paragraph A of the Easement further states: “Grantee shall comply with the
following minimum specifications, conditions and requirements, unless compliance
therewith is waived or the specifications or conditions modified in writing by Grantor

’”

Among other requirements, the Easement includes specific conditions
obligating the Grantee to: (1) maintain a maximum span or length of unsupported
pipe not to exceed 75 feet; (2) protect all pipe with a specified coating and wrap; and
(3) maintain a minimum curvature of any section of pipe of not less than 2,050 feet
radius.24

3. Easement Termination

Paragraph C.(1) of the Easement provides that the Easement may be
terminated by Grantor “[i]f, after being notified in writing by Grantor of any specified
breach of the terms and conditions of this easement, Grantee shall fail to correct said
breach within ninety (90) days, or, having commenced remedial action within such
ninety (90) day period, such later time as it is reasonably possible for the Grantee to
correct said breach by appropriate action and the exercise of due diligence in the
correction thereof . ...”

The stated timeframes for correcting a breach of the Easement presume that
the identified breach or violation is “correctable.” As more fully explained below,
Enbridge has failed for decades to meet its compliance and due-care obligations under
the Easement, and it remains in violation of those obligations. There is nothing
Enbridge can do to change its past behavior and callous disregard for its duties under
the Easement, and its breaches of the Easement’s terms and conditions cannot be
corrected or otherwise cured.

B. Enbridge Has Violated Conditions of the Easement and the
Easement’s Standard of Due Care

Enbridge has breached or violated the standard of due care and its obligations
to comply with the conditions of the Easement in several fundamental and incurable
ways.

23 https://[www.merriam-webster.com/dictionary/prudence.
24 1953 Easement, Paragraphs A.(10), (9), and (4).
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1. Unsupported Pipeline Spans or Lengths

Paragraph A.(10) of the Easement requires that each Pipeline must be
physically supported (i.e., either rest on the lakebed or be supported by some other
structure/device) at least every 75 feet. This prohibition of unsupported pipeline
“spans” longer than 75 feet serves to protect the structural integrity of the Pipelines
from stresses and vibrations that may be caused by the strong currents surrounding
the Pipelines. Those same currents can erode the lakebed on which portions of the
Pipelines rest, creating excessive spans.

For virtually the entire time the Easement has been in place, Enbridge has
1ignored the 75’ span requirement.2> Documents provided by Enbridge confirm that
since at least 1963 and continuing through 2012, Enbridge has known that multiple
unsupported pipe spans have exceeded 75 feet but has failed to take remedial action
to address the non-compliant spans:

1963: 17 spans detected — action taken on 0 spans

1972: 7 spans detected — action taken on 0 spans

1975: 13 spans detected — action taken on 3 spans

1982: 7 spans detected — action taken on 0 spans

1987: 7 spans detected — action taken on 7 spans

1992: 17 spans detected — action taken on 6 spans (4 spans exceeded 200’:
216’; 221’; 292°; 359)

1997: 45 spans detected — action taken on O spans (4 spans exceeded 200’:
278’; 311’; 286; 421°)

2001: 50 spans detected — action taken on 8 spans
2003: 62 spans detected — action taken on 16 spans
2004: 75 spans detected — action taken on 16 spans
2005: 40 spans detected — action taken on 14 spans
2006: 64 spans detected — action taken on 12 spans
2007: 64 spans detected — action taken on O spans
2010: 62 spans detected — action taken on 7 spans
2012: 33 spans detected — action taken on 17 spans26

Spreadsheet data on pipe spans for Calendar Years 2005 through 2012
provided by Enbridge further confirm that Enbridge failed to take timely corrective
action to address span lengths known to exceed 75 feet for significant periods of time,

25 In correspondence to then Attorney General Bill Schuette and then DEQ Director Dan
Wyant, dated June 27, 2014, Enbridge refers to a Span Management Program employed by
the company since construction of the dual pipelines in the Straits of Mackinac. Despite this
reference, Enbridge failed to produce any such document(s) or proof of the program’s
existence and later, through legal counsel, acknowledged that “Enbridge is not aware of a
single document that fits this description.” Correspondence from William Hassler to Steven
Chester, dated May 8, 2020.

26 Summary Information and Tables provided by Enbridge Counsel, June 22, 2020; and June
27, 2014 Correspondence to Bill Schuette and Dan Wyant.
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including data indicating delays of up to 3 to 5 years to repair 17 noncompliant spans,
7 years to repair 11 noncompliant spans, and 9 years to repair 17 noncompliant
spans.27

Several documents submitted by Enbridge suggest that at some point in time
the company chose to ignore the Easement’s 75’ span requirement and replace it with
a 140’ requirement for taking corrective action on unsupported pipe spans. These
include a 2003 Onyx ROV Report that indicates Onyx detected 61 pipe spans
exceeding 75 and yet only 17 spans exceeding 140’ were repaired, leaving 44 pipe
spans exceeding 75 unrepaired. Two other documents referring to a 140’ span length
are the 2004 Kenny Report and the 2016 Kiefner and Associates Report.28

Enbridge has failed to produce any records or evidence that the 75" span length
requirement of the Easement was ever waived or modified in writing by the State of
Michigan. Enbridge’s apparent unilateral adoption of a 140’ pipe span criterion in
lieu of the 75’ Easement condition was itself a violation of the Easement. For virtually
the entire life of the Easement, Enbridge disregarded its obligation to comply with
the 75’ pipe span requirement, and even failed to take corrective action when pipe
spans exceeded 200’ in length (e.g., see above, unsupported spans of 216" to 421’ in
length).

For decades, Enbridge violated and neglected its obligations under Paragraph
A.(10) of the Easement, and its concomitant duties to inspect, timely repair, and
disclose exceedances of pipe spans to the State of Michigan. In doing so, Enbridge
exhibited an astonishing lack of candor and indifference to its due-care obligations
under the Easement.

2. Pipeline Coatings

Paragraph A.(9) of the Easement requires Enbridge to maintain a multi-layer
coating on the Pipelines. This protective coating is intended to prevent the steel from
being exposed to environmental factors that could cause corrosion or other physical
damage.

Since at least 2003, and continuing until 2014, Enbridge was on notice that
heavy biota (i.e., mussels) accumulation on the Straits Pipelines made it impossible
to do a detailed analysis of the integrity of the coating/wrap for the Pipelines over
much of their length. Despite these repeated warnings, and notwithstanding its
affirmative obligation under the Easement to ensure the integrity of the pipeline
coating/wrap, documents submitted by Enbridge show it made little to no effort to
undertake a more detailed study of the condition of the pipeline coating/wrap until
2016-2017 — a gap of approximately 13-14 years from notice to response.

27 Recent Enbridge Document Submittals; June 27, 2014 Correspondence to Bill Schuette and
Dan Wyant; and November 19, 2014 Correspondence to Bill Schuette and Dan Wyant.

28 Onyx Inspection Survey Report (2003); JP Kenney Survey of Spans Report (2004); and
Kiefner and Associates Report (October 12, 2016).
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The 2003 Onyx ROV Report stated that “[t]he focus of this inspection was to
positively identify existing conditions, which could potentially compromise the safety
of the line. Examples of these conditions could include exposed or unsupported areas
of pipe, severely degraded or missing coating, or damage caused by impact. . . . The
exposed portion of the pipeline is heavily covered in zebra mussel growth, making a

detailed analysis of the coating and actual pipe condition impossible.” (Emphasis
added.)?®

The very same notice and warning were repeated in the 2004 Onyx ROV
Report, the 2005 Onyx ROV Report, the 2007 Veolia ROV Report, the 2011 Veolia
ROV Report, and the 2012 Veolia ROV Report.

In 2014, Ballard Marine Construction completed an ROV and diver inspection
of the Straits Pipelines which stated that “a few instance [sic] of a small amount of
coating delamination was observed.”30 Several years later, in a 2016 Inspection
Report dated January 3, 2017, Ballard Marine once again found “a few instances of a
small amount of coating delamination” and stated this information was similar to
past findings including data obtained during the 2014 inspection.3?

Despite such notice/warnings, Enbridge did not undertake a thorough
investigation of the pipeline coating/wrap until it implemented a May 2017 Biota
Work Plan required under a federal Consent Decree arising out of the Marshall,
Michigan Line 6B failure. At last, after repeated warnings from Onyx (2003, 2004,
and 2005) and Veolia (2007, 2011, and 2012), Enbridge committed to evaluating the
effect of the biota (mussels) that covered much of the Straits Pipelines.

Pursuant to the Biota Work Plan, Enbridge would also investigate so-called
“holidays” (i.e., gaps exposing bare metal) in the external pipeline coating. In March
2017, in response to questions raised by the Michigan Pipeline Safety Advisory Board,
Enbridge publicly represented to the Board, whose members included State agency
representatives, that no gaps existed on the Pipelines and there was no need for any
repairs.32 Yet in August 2017, Enbridge informed State officials that there were three
small areas of bare metal exposed, and later was forced to acknowledge both that it
had known of these coating gaps since 2014 and that some were apparently caused
by Enbridge during the installation of pipe supports.33 Subsequent inspections
showed dozens more areas of coating damage.34

29 2003 Onyx Inspection Report, pp. 1 and 8.

30 2014 Ballard Report, p. 9 (emphasis added).

31 2017 Ballard Report, p. 9 (emphasis added).

32 https://[www.mlive.com/news/2017/03/enbridge line 5 delamination.html.

33 https://[www.freep.com/story/news/local/michigan/2017/10/27/enbridge-straits-pipeline-
coating-michigan/807452001/.

34 https://www.freep.com/story/news/local/michigan/2017/11/14/enbridge-discloses-dozens-
more-gaps-straits-mackinac-pipelines-protective-coating/863490001/.
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Enbridge’s course of conduct, by failing to undertake a detailed examination of
the condition of the pipeline coating/wrap despite being on notice of the need to do so
for 13-14 years, delaying disclosure to the State of several areas of bare metal for
three years after initially denying such conditions existed, and only belatedly
undertaking further inspections and repairs when demanded by the State, evidences
a pattern of indifference to, and violation of, the conditions of Paragraph A.(9) of the
Easement and its obligation to exercise due care.

3. Pipeline Curvature

Paragraph A.(4) of the Easement includes a condition that “[t}he minimum
curvature of any section of pipe shall be no less than two thousand and fifty (2,050)
feet radius.” This condition relating to pipeline curvature limits stresses placed on
the Pipelines.

The DNR requested documents and information relating in any way to
Enbridge’s efforts to ensure compliance with this condition, and Enbridge provided
several GEOPIG Geometry Inspection Reports beginning in 2005.35 The GEOPIG
Reports do not refer to the pipe’s radius curvature but rather record the diameter
bend of the pipe. A diameter bend of 1230D feet is equivalent to a minimum curvature
of 2,050 feet radius.

Any diameter bend between 0D and 1230D would violate the Easement
standard. The GEOPIG Reports, however, only provide data on bends less than 100D.
Even with this limitation, the GEOPIG Reports identify 20 to 25 exceedances of the
Easement’s minimum pipe curvature requirement.36 To the best of the DNR’s
knowledge, Enbridge has never documented to the State that it took any measures to
ensure compliance with this Easement condition when the Pipelines were installed,
or reported these exceedances to the State when Enbridge learned of them. Nor are
there any records or evidence that the 2,050 feet radius standard of the Easement
was ever waived or modified in writing by the State of Michigan.

Enbridge ignored the pipeline curvature mandate of Paragraph A.(4) of the
Easement, perhaps from the very beginning with installation of the Straits Pipelines.
Noncompliance with the curvature condition continues today and remains
uncorrected. This is contrary to the standard of due care imposed by the Easement
and represents an ongoing, incurable violation of one of the Easement’s fundamental
terms and conditions.

4. Unreasonable Risks of Continued Operation of the Straits
Pipelines

As discussed in Section I.C above, the continued operation of the Straits
Pipelines cannot be reconciled with the State’s duty to protect the public trust

35 Enbridge Energy Limited Partnership, GEOPIG Geometry Inspection Reports (2005, 2016,
2018, and 2019).
36 Id.
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resources of the Great Lakes from the risk of additional anchor strikes or other
external impacts to the Pipelines, the inherent risks of pipeline operations, and the
foreseeable, catastrophic effects of an oil spill in the Straits. These very same risks
and concerns are contrary to and incompatible with Enbridge’s obligation under the
1953 Easement to exercise the due care of a reasonably prudent person.

The threat of damage to the Straits Pipelines from anchor strikes and impacts
by other external objects remains a clear and present danger. In its Report, Dynamic
Risk identified anchor strikes as a “Principal Threat” to the Pipelines, and
emphasized that these events are “increas[ing] in frequency” and “not influenced by
mitigation measures.”3” As discussed in Section I.C above, in April 2018, a
commercial tug and barge vessel inadvertently dropped and dragged an anchor which
struck and dented the Straits Pipelines at three locations. But this is not the most
recent occurrence of a potential anchor strike causing damage to the Straits Pipelines.

As also discussed in Section I.C above, sometime in 2019, the east and west
legs of the Pipelines were hit by external objects (cables or anchors) deployed from
vessels operating near the Pipelines. The impacts resulted in severe damage to a
pipeline support structure previously installed by Enbridge. The company did not
discover the substantial damage done to the support structure until June 2020, and
none of the detection, mitigation and protective measures employed by Enbridge
since the April 2018 incident were effective in preventing or even timely detecting the
2019 impacts and the damage to the Pipelines. Moreover, as discussed above,
according to information provided by Enbridge, four of the five vessels that were
potentially responsible for the damage disclosed in 2020 were operated by Enbridge
contractors.

In the face of the documented and recently demonstrated vulnerability of the
Straits Pipelines to external impacts from anchors and other objects, and the
complete failure of safety systems intended to mitigate such impacts, as well as the
inherent threats to pipeline integrity from incorrect operations and procedural errors,
Enbridge’s continued operation of the Straits Pipelines is contrary to and
incompatible with its affirmative duty under the Easement to “exercise the due care
of a reasonably prudent person for the safety and welfare of all persons and of all
private and public property.” Under these circumstances, continued operation of the
Straits Pipelines presents a substantial, inherent and unacceptable risk of a
catastrophic oil spill with grave ecological and economic consequences. Accord
Michigan Tech Report, discussed supra, Section I1.C.

C. The December 19, 2018 Third Agreement Between Enbridge and
the State of Michigan Does Not Preclude Termination of the
1953 Easement

As noted in Section I.D above, the continued operation of the existing Straits
Pipelines under the terms of the Third Agreement is expressly conditioned upon

37 Dynamic Risk Report, pp. 2-35, 2-42 to -43.
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Enbridge’s compliance with the 1953 Easement. And, as outlined above, Enbridge
incurably has violated and continues to violate the Easement.

Section 4.2 of the Agreement addresses compliance with certain terms and
conditions of the Easement discussed in this Notice:

4.2  Provided that Enbridge complies with Section 4.1 above, the State
agrees that:

*xk

(b) Enbridge’s compliance with Article 5 below demonstrates
compliance with the specified conditions of the 1953 Easement.

*k%

(e) Based on currently available information, the State is not aware
of any violation of the 1953 Easement that would not be addressed
and cured by compliance with Section 4.1 and Article 5 of this
Agreement. (Emphasis added.)

These provisions do not preclude termination of the Easement pursuant to this
Notice for at least the following reasons. First, as noted above, Section 4.2 is
conditioned on Enbridge’s compliance with Section 4.1 of the Third Agreement, and
Enbridge is not, and has not been, in compliance with that provision. Second, neither
Section 4.2 nor Article 5 addresses in any way two of the terms and conditions of the
Easement that form the basis of this Notice of Termination: the obligation to exercise
due care and the condition on pipeline curvature in Paragraph A.(4). Third, the
statement in Section 4.2(e)—that the State is not aware of any violation of the 1953
Easement that would not be addressed and cured by compliance with Article 5—
expressly provided that it was “based on currently available information,” i.e.,
information considered as of December 2018. Here, as noted above, beginning in 2019,
the State undertook a systematic investigation and review of Enbridge’s compliance
with the Easement. It was through that subsequent review that the State has now
1dentified the full scope of repeated past and continuing violations of the Easement
that form the grounds for this Notice of Termination.

Article 5 of the Third Agreement, which is referenced in Section 4.2, addresses
two of the Easement conditions at issue here: Paragraph A.(9) concerning pipeline
coatings (addressed in Section 5.2 of the Third Agreement) and Paragraph A.(10)
concerning unsupported pipe spans (addressed in Section 5.3 of the Third
Agreement). But the language of Sections 5.2 and 5.3 is limited and qualified in two
important ways. First, as in Section 4.2(e), the statements in these provisions of
Article 5 regarding compliance with the Easement are expressly qualified by
reference to “currently available information”:

The State agrees, based upon currently available information, that
Enbridge’s compliance with the requirements under this Section 5.2

18



Case 1:20-cv-01141 ECF No. 1-1, PagelD.40 Filed 11/24/20 Page 20 of 35

satisfies the requirements of Paragraph A (9) of the 1953 Easement.
(Section 5.2(d) (emphasis added).)

*xk

The State agrees, based upon currently available information, that
Enbridge’s compliance with the requirements under this Section 5.3
satisfies the requirements of Paragraph A (10) of the 1953 Easement.
(Section 5.3(d) (emphasis added).)

Again, as noted above, the full scope of violations of Paragraphs A.(9) and A.(10) of
the Easement discussed in this Notice were identified through the State’s recent
review of Easement compliance. Moreover, the terms of Sections 5.2 and 5.3 were
focused solely on actions to be taken prospectively regarding then current or potential
future issues with pipeline coatings and unsupported pipe spans. They do not
consider or address the longstanding pattern of Enbridge’s violations of Paragraphs
A.(9) and A.(10). Accordingly, the Third Agreement does not preclude the termination
of the Easement for the reasons stated in this Notice.
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Conclusion

By this Notice, the State of Michigan is formally notifying Enbridge that the
State is revoking and terminating the 1953 Easement. The Easement is being
revoked for violation of the public trust doctrine, and is being terminated based on
Enbridge’s longstanding, persistent, and incurable violations of the Easement’s
conditions and standard of due care.

ACCORDINGLY, the State of Michigan, for the legal and factual reasons
stated herein:

A. Revokes the 1953 Easement, effective 180 days after the date of this Notice to
provide notice to affected parties and to allow for an orderly transition to
ensure Michigan’s energy needs are met.

B. Terminates the 1953 Easement, effective 180 days after the date of this Notice
to provide notice to affected parties and to allow for an orderly transition to
ensure Michigan’s energy needs are met.

C. Requires Enbridge to cease operation of the Straits Pipelines 180 days after
the date of this Notice.

D. Requires Enbridge to permanently decommission the Straits Pipelines in
accordance with applicable law and plans approved by the State of Michigan.

Gretchen Whitmer Daniel Eichinger
Governor Director, Department of
Natural Resources

Date: 11/13/20 Date: 11/13/20
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Exhibit 1

1953 Easement
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STRAITS OF MACKINAC PIPE LINE EASEMENT
CONSERVATION COMMISSION OF THE STATE OF MICHIGAW
TO

LAKEHEAD PIPE LINE COMPANY, INC.

THIS EASEMENT, execcuted this twenty-third day of April, A. D, 1953, by
the State of Michigan by the Conservation Commission, by Wayland Osgood, Depuby
Director, acting under and pursusnt to a resolufion adopted by the Conservation
Commigssion at its meeting held on February 13, 1953, and by virtune of the aunthor-
ity conferred by Act No. 10, P. A. 1953, hereinafter referred o as Grantor, %o
Lakehead Pipe Line Company, Inc., a Delawavre corporation, of 510 Z22nd Avenue

Past, Superior, Wisconsin, herainafter refsrred to as CGrantee,

—rr e RS deant AR A wm CED e G

WHEREAS, application has been made by Grantee for an easement aubhor-
izing it to construct, lay and maintain pipe lines over, through, under and
upon certain lake hottom lands belonging to the State of Michigan, and under
the jurisdietion of the Department of Conservation, located in the Straits of
Mackinac, Michigan, for the purpose of transporting petroleum and other pro-

ducts; and

YHERMAS, the Congervation Commission is of the opinion that the pro-
posed pipe line system will be of benefit to all of the psople of the State

of Michigan ard in furtherance of the public welfare; and

WEERTAS, the Conservation Commission duly considered the applice-
tion of Grantee and at its meebing held on the 13th day of February. A. D.

1953; approved the conveyance of an easement.
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NOW, THEREFORE, for and in consideration of the sum of Two

Thousand Four Hundred Fifty Dollars ($2,450.00), the receipt of which id
hersby acknowledged, and for and in consideration of the undertakings of
Graentee and subjest to the terms and condltions sebt forth herein, Grantor
hereby conveys and quit claims, without warranty express or implied, fo
Grantee an easement to consgtrucht, lay, maintain, use and operate two (2)
pipe lines, one %o be located within each of the two parcels of bottom lands
hereinafter described, and each to consist of twenty inch (20") 0 D pipe,
htogether with anchors and other necessary appurbenances and fixturss, for
the purpose of transporting any material or subsbtance which can be conveyed
through a pipe line, over, through, under and upon the portion of the bottom
lands of the Straits of Mackinae in the State of Michigan, bSogether with the

right to enter upon said bottom lands, described as follows:

A1l botbtom lands of the Straits of Msckinac, in the State
of Michigan, lying within an area of f£ifty (50) feeb on
each side of the following two center lines:

(1) ZIagterly Center Line: Beginning at 2 point on the
northerly shore line of the Straits of Mackinac on a
vearing of South twenty-four degrees, no minubtes and thirty-
‘aix seconds Bast (S 24° 00 36" E) and disbant one thousand
seven handred and iwelve and eight-tenths feet (1,712.8%)
£rom United States Lake Survey Triangulation Station "Green'
(United States Loke Surveys Latitude 45° 50! 00%, Longitude
8 Ll 5BUY, ga3id point of beginning being the intersection
of the cenber line of a twenty inch (20") pipe line and the
gaid northerly shore line; thence, on a bearing of South
fourteen degress thirty-seven minutes and fourteen seconds
West (8§ 14° 271 14t ) a distance of ninebteen thousand one
mndred and forty-six snd no temths feet (19,146.0') to a
point on the southerly shore line of the Straits of Mackinac
which point is the intersection of the sald cenbter line of
the twenty inch (20") pipe line and the said southerly

ghore line; and is distant seven hundrsd and seventy-four
and seven tenths feet (774.7!') and on a bearing of South
thirty-six degrees, aighteen minubtes and forty-{ive seconds
West (S5 36° 18! 45" W) from United States Leke Survey Tri-
angulation Station "A. Mackinac West Base" (United States

-
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hat gan),

(2) Westerly Cenber Line: Beginning at a point on the
norbherly shore line of the Straits of Mackinac on a
bearing of South forty-nine degrees, twenty-five minutes
and forty-seven ssconds Hast (S 4o 25% 47% B) and dig-
tant two thousend six hundred and thirty-four and nine
tenthy feet (2,674,9!) from United Stabtes Triangulation
Station "Green® (United Stabes Lake Survey, Latituds

45 507 00", Longitude 84° U4t 5B®) gaid point of De-
ginning being the intersection of the center line of a
twenty ineh (20") pipe line and the said northerly shore
line: thenecs on a bearing of South fonrtesn degrees,
thirty-seven minutes and fourteen seconds West (S 14
37t 149 W), a distance of nineteen thousand four hundred
and sixty-five and no tenths feet (19,465.07) to a point
on the southerly shore line of the Straits of Mackinac
which point is the intersection of the said cenber line
of the twenty inch (20") pipe line and the said southerly
shore line and is distant one thousand no hundred and
thirty-six and four tenths feet (1,036.4') on a bearing
of South sixbty-three degrees, twenty minubes and fifty-
four seconds FBast (S 63 207 54" E) from United States
Leke Survey Triangulstion Station A, Mackinac West
Base" {United Stabes Lake Survey, Latituds 45° 477 14n,
Longitude 8he L1 220),

Leke Survey, Latitude 45° 47 149, Longitude 84°
|

v

TO HAVE AND TQ HOLD the sald easement unto said Granbee, itg
successors and asgigns, subject o the terms and condlitions herein set

forth, until terminated as hersinafter provided.

Thig esgement is granted subjeet to the following bterms and

condlitions:

A. OGrantee in its exercise of rights under this easement,
including its designing, constructing, testing., operating,
maintaining, and., in the event of the termination of thisg
easement, its abandoning of gaid pipe lines, shall follow
the usual, necegsary and proper procedures for the type of
operation involved, and at allgtiﬁes shali exercige the due

care of a reasonably prudent person for the safety and welfars
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e

of all persons and of all public and private property,

shall comply wit% all laws of the State of Michigan and

5

ik
Siihe

of the Federal G%%ernment, unless Grantee shall be con-
testing the same in good faith by appropriate proceedings,
and, in addition, Grantee shall comply with the following
minimum specifications, conditiens and requirements, unless
compliance therewith ig waived or the specifications or

tonditions modified in writing by Granbor:

(1) A1l pipe line laid in waber up to fifty
(50) feet in depth shall be laid in a ditch
with not less than fifteen (15) feet of cover.
The cover shall taper off to zero (0) feet at

an spproximate depth of sixby-five (65) feet.
Should it ve discovered.that the botiom material
ig bhard rock, the ditch mey be of lesser depth,
but st3i11l deep enough to protect the pipe lings

against lce and anchor damage.

(2) Minimum besting specificatlons of the twenby
inch (20") OD pipe lines shall be not less than

the following:

Shop Tegt—w—c—mmmmm 1,700 pounds per squars inch gauge
Assembly Testece——— 1,500 pounds per square inch gauge

Ingtallation Tegt--1,200 pounds per square inch gauge
Operating Pressure- 600:pounds per gsguare inch gauge

(3) All welded joints shall be tested by X-Ray.

b
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(4) The minimm curvature of any section of
pipe shall be no less than %wo thousand and

fifty (2,050) fest radius,

{(5) Automstic gas-operabed shut-off valves
shall be ingtalled and maintained on the north

end of each line.

(6) Auntomatic check valves ghall be installed

and maintainéd on the south énd of each line.

(7) The empty pipe shall have a negative buoyancy

of thirty (30) or more pounds per linear foob.

{8) Cathodic protection ghall be installed to

prevent deterioration of pipe.

(9) A1l pipe shall be protected by asphalt primer
coat, by inner wrap and ouber wrap composed of
glags fiber fabric materisl and one inch by four

inch (1% x 4") slats, prior to installation.

(10) The meximum span or length of pipe unsupported

shall not exceed seventy-five (75) feeb.

(11) The pipe weight shall not be less than one

mundred sixty (160) pounds per linear foob.

(12)- The maximum carbon content of the steel, from
which the pipe is manufactured, shall not be in

exceds of .247 per cent.
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{13) 1In locations where £ill is used, the top-of the

£411 shall be no less than fifty (50) feet wide.

(14) In respect to other specifications, the line
shall be constructed in conformance with the detailed
plans and specifications heretofore filed by Grantee
with Lands Division, Department of Conservation of

the State of Michigan.

Grantee shall give timely nobtice to the Grantor in writing:

(1) Of the time and place for the commencement of
congtruction over, through, under or upon the bottem
lands covered by this easement, said notice to be

given at least five (5) days in advance thereof:

(2) Of compliance with any and all regquirements of
the United States Gomst Guard for maxrking the location
. : * 1

of said pipe lines;

(3) Of the f£illing of said pipe lines with oil or

any other substance being transported commerially;

(4) - Of any breaks or leaks discovered by Grentee in
said pipe lines, said notice to be given by telephone
promptly upon discovery and thereafter confirmed by

registered mail;
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(5) OF the completion of any repairs of said
pipe lines, and time of Lesting thereof, sald
noticé to be given in sufficient time to per-
mit Grantor's aubhorized representatives to be
present abt the inspection and testing of the

pipe lines after gaid repairs; and

(6) Of any plan or intention of Grantee %o
abandon said pipe lines, said notice to be
given at least sixty (60) days prior to commence-

ment of zbandonment operations,

The easement herein conveyed may be terminated by

Grantor:

(1) 1If, after belng nobtified in writing Dby
Grantor of any specified breach of the terms

and conditions of this easement, Grantes shall

fail to correct said breach within ninety (90)

days,; or, having commenced remedinl action within
such ninety.(QO) day period, -such later time as

it is reasonably possible for the Gramtee to cor-
rect said breach by appropriate action and the
exercise of due diligence in the correction thereof;

or
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(2) 1If Grentee fails to start construction of
the pipe lines authorized herein within two years

from date of execubion of this instiument; or

(3) 1If Grantee féils for any consecubive three-
year period to make substantial uge of said pipe
lines commercially &nd also fails to maintain gaid
pipe lineé during said period in such condition asg
to be available to commercisl use within thirty

(30) days.

D, Construction of the pipe lines contemplated by thig
instrument shall not be commenced until a2ll necessary avthori-
zation and assent of the Corps of Engineers, United States
Army, so far as concerns the public rights of navigation,

shall have been obtained.

B. In the event of any relecafion, replacement, major repalr,
or abandonmeng Bf elther of the pipe lines authorized by this
easement, Grantee shall obtain Granter's written approval of

procedures, methodé and materials to be followed or used prior

to commencement thereof.

¥, The maximum operating pressure of either of said pipe linss
shall no® exceed six hundred (400) pounds per square inch

ganuge,

=



Case 1:20-cv-01141 ECF No. 1-1, PagelD.51 Filed 11/24/20 Page 31 of 35

»

If there is a break or leak or an apparent bresk or
leak in elther of said pipe lines, or if Grantor notifies
Grantee bhat it has good and sufficient evidence thab
thers is’or mey be é break or leak therein, Granﬁeé ghall
immediately and completely shubt down the pipe line involved
and said pipe line shall not bs placed in eperation until
Grontee hasg éondﬁcted 2 shut-in two (2) hour pressure test
of six hundred (600) pounds per square inch gsuge showing
that no substance 13 escaping from a break or leak in said

pipe 1line.

G- If 0ll or other subgtance escapes from a break er lssk in
the sald pipe lines, Grantee shall immediately take all usual,
necessary and proper measures to eliminate any oil or other

substance which may escape,

H. In the event the sagement herein conveyed is $erminated
with respect to either or btoth of gald pipe lines, or if any
part or portion qf a plpe line ig abandonedg Grantee shall
take all of the ﬁaua1,=necasaary end proper abandonment pro-
cedurss os required and espproved by Grantor, Said abandon-
ment operabions shall be completed to the satisfaction of
Grantor within one year after any abandonment of any part

or portlon of a pipe line; or in event of termination of this
eagement, within one year thereafter. After the expiraxioﬁ

of one year follewing the termination of this easement, Grantee
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| shall at the optien of Granbtor gquit claim to the State of Michigan

‘ all of its right, title and interegt in or to any pipe line, appurte-
nances or fixtures remaining eover, through, under or upon the bottom
lands covered by this easement, Abandonmen£ procedures as used
herein include all operations thab wmey be reasonably necessary to

protect life and property from subsequent injury.

| I; Grantee shall permit Grantor to inspeet ab reasonéble times
end places its records of oll or any other substance being trans-
| ported in said pipe lines and shall, on request, submit %o
Grantor inspechlen reports covering the automatic ghut-off and
check valves and mebering stebions used in connection with the

Straits of Mackinac erogsing.

J.» (1) Granbtee shall indemnify and hold harmless the State of
Michlgan from 2ll damage or losses caused to property {including
property belonging to or held in trust by the State of Michigan),
o or pergons due to or arising out of the operations or actions of
Grantee, its employees, servantg and agenbts hereunder. Grantes
ghall place in effect prior %o the construction of the pilpe lines
authorized by this eagement and shall maintain in full force and
effect during the 1ife of this easement, and until Grantor has
approved coumpletion of abandonment operations, a Comprehensive
Bodily Injury and Property Damage Liability policy, bond or surety,
in form and substapce acceptable o Grantor in the sum of at least
One Million Dollars ($1,000,000,00), covering the liability herein

Al

imposed upon Grantes.

~10=
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(2) Grantee; prior o commencing construction of
; | the pipe linesg authorized by this easement, shall
| : provide th; St%fe of Michigan with a surety bond
! in the penal sumlof One Hundred Thousand Dollars
($100,000.00) in form and substance acceptable to
Grantor, and surety or sureties approved by Grantor,
to well, ftruly and faithfully perform the terms,
conditions and requirements of this easement. Said
bond shall be maintainéd in full force and effect
during the life of this easement and until‘Grantor
has approved completion of Grantee's abandonment
operatlons. Said bond shall not be reduced in amount

|
|
|
|
| except with the written consent of Grentor.
|
|
|

K. Grantee shall within sixty (60) days thereafter notify .

Grantor in writing of any ossignment of thiz easement.

L. The terms and conditions of this sasement shall be bind-
ing upon and inure to the benefit of the respective successors

and assigne of Grantor and Grantes,

M. A1l rights not specifically conveyed herein are reserved

%0 the State of Michigan,

-11-
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N. Grontee shall not improvise, construct or maintain
gship-to-shore or ghip-to-pipe line loading or uniloading
facilitiés over, through, under or upon any of the botitom
lands herein degcribed for the purpose of removing material

from or injecting material into said pipe lines,

0. Grantor shall have the right at all reasonabls times
and placeg to inspect the pipe lines, appurbenances and

fixtures authorized by this sasement.

! P. It shall not be a breach of the terms and conditions
of this casement if for operating or meintenance reesons
Grantee ghall make use of only one of said pipe lines at

a time.

Q. Vhers provision is made herein that Grantee shall obtain
the authorization, approval or consent of Grantor, Grantor

agrees that it will not unreasonably withhold the same,

IN WITNESS WHEREQF, the State of Michigan by the Conservation
Commission, by Weylarnd Osgood, Deputy Director, acting pursuwant %o authority
specifically conferred upon him, has cansed this instrument to be execubed

this twenty-third day of April, A.D. 1953.

Signed, Sealed and Deliversd. STATE OF MICHIGAW

in the Presence of: BY T"HE CONSERVATION COMMISSION
[s/ Jane Bower By [¢/ Weyland Osgood

Jane Bower Weyland Osgood, Deputy Director,

pursuant to resoluiions of the

Conservation Commisgion dated
s/ Fiizabeth Soule February 13, 1953 and July 10,
Elizabeth Soule 1951

=12~
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STATE OF MICHIGAN )
) 88,
COUNTY OF INGHAM )

On thig twenty-third day of April, 4.D. 1953, hefore me, &
Wotary Paublic, in and for said county, personally appeared Wayland Osgood,
Deputy Director, known by me to be the person who execubed the within
insbrument and who, being duly sworﬁn deposes and saysg that he is the duly
appointed deputy director of the Conservation Commission and tﬂhat he
execubed the within easement under asuthority specifically conferred upon
him by law and by the Gonsérvation Gommission at its meetings held on
February 13, 1953 and July 10, 1951, and who acknowledged the game to' hew
hig free act and deed and the free acht and deed of the State of Michigan

by the Conservation Commission, in whose behalf he acts,

/s/ G. R. Humphrys

C. R, Humphrys, Wotary Public, Ingham County,
My Commission expires September 20, 1954

Exsmined and epproved 4/23/53
a3 to legal form and sffeect:

[s/ R, Glen Dunn
Assistant Attorney General

Michigan |
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SUMMONS IN A CIVIL ACTION
UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF MICHIGAN

ENBRIDGE ENERGY, LIMITED PARTNERSHIP,
ENBRIDGE ENERGY COMPANY, INC., and Case No.
ENBRIDGE ENERGY PARTNERS, L.P. Hon.

TO: Governor Gretchen Whitmer
ADDRESS: 111 S. Capitol Avenue, George W. Romney Building
P.O. Box 30013
Lansing, Ml 48909

\%

GRETCHEN WHITMER, in her official capacity as
Governor of the State of Michigan, and DANIEL
EICHINGER, in his official capacity as Director of the
Michigan Department of Natural Resources

A 1aWSUIt has been ﬁled agalnSt you PLAINTIFF OR PLAINTIFE’S ATTORNEY NAME AND ADDRESS
DICKINSON WRIGHT PLLC

YOU ARE HEREBY SUMMONED and required to ~ serve fze;e\';vH A'ﬁgs‘g’ﬁ”sﬁr(ez?’gﬁg 500

upon plaintiff, an answer to the attached conplaint or a notion Lan siné Mlg48933 '

under Rule 12 of the Federal Rules of Civil Procedure within (517) 37’1_1 730

21 days after service of this sum mons on you (not

- S . CLERK OF COURT

counting the day you received it). If y ou fail to respond,
judgment by default will be entered against you for the relief
demanded in the complaint. You must also file your answer
or motion with the Court.
The Court has offices in the following locations:

399 Federal Building, 110 Michigan St., NW, Grand Rapids, MI 49503
P.O. Box 698, 330 Federal Building, Marquette, MI 49855

107 Federal Building, 410 W. Michigan Ave., Kalamazoo, MI 49007

113 Federal Building, 315 W. Allegan, Lansing, MI 48933

By: Deputy Clerk Date

PROOF OF SERVICE

This summons for Governor Gretchen Whitmer was received by me on

(name of individual and title, if any) (date)

1 personally served the summons on the individual at

on . (place where served)
(date)
[]1 left the summons at the individual’s residence or usual place of abode with , a person
(name)
of suitable age and discretion who resides there, on , and mailed a copy to the individual’s last known address.
(date)
[C]1 served the summons on , who is designated by law to accept service
(name of individual)
of process on behalf of on
(name of organization) (date)

[]1 returned the summons unexecuted because

|:| Other (specify)

My fees are $ for travel and $ for services, for a total of $

I declare under the penalty of perjury that this information is true.

Date:

Server’s signature

Additional information regarding attempted service, etc.:

Server’s printed name and title

Server’s address
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SUMMONS IN A CIVIL ACTION
UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF MICHIGAN

ENBRIDGE ENERGY, LIMITED PARTNERSHIP,
ENBRIDGE ENERGY COMPANY, INC., and Case No.
ENBRIDGE ENERGY PARTNERS, L.P. Hon.

TO: Director Daniel Eichinger

ADDRESS: Department of Natural Resources
Executive Division

\%

GRETCHEN WHITMER, in her official capacity as

Governor of the State of Michigan, and DANIEL Constitution Hall. 525 W. All St

EICHINGER, in his official capacity as Director of the O Box 30008 - eeAnst
Michigan Department of Natural Resources Lénéing MI 48909

A 1aWSU.1t has been ﬁled agalnSt you PLAINTIFF OR PLAINTIFE’S ATTORNEY NAME AND ADDRESS
Peter H. Ellsworth (P23657)

YOU ARE HEREBY SUMMONED and required to ~ serve E’gﬂ“iﬁe"‘ ;’;’%‘?:é{ Zt.LtS 000

upon plaintiff, an answer to the attached conplaint or a notion Lansi n'g Mlg 48933 ’

under Rule 12 of the Federal Rules of Civil Procedure within (517) 37’1_1 730

21 days after service of this sum mons on you (not

- S . CLERK OF COURT

counting the day you received it). If y ou fail to respond,
judgment by default will be entered against you for the relief
demanded in the complaint. You must also file your answer
or motion with the Court.
The Court has offices in the following locations:

399 Federal Building, 110 Michigan St., NW, Grand Rapids, MI 49503
P.O. Box 698, 330 Federal Building, Marquette, MI 49855

107 Federal Building, 410 W. Michigan Ave., Kalamazoo, MI 49007

113 Federal Building, 315 W. Allegan, Lansing, MI 48933

By: Deputy Clerk Date

PROOF OF SERVICE

This summons for Director Daniel Eichinger was received by me on

(name of individual and title, if any) (date)

1 personally served the summons on the individual at

on . (place where served)
(date)
[]1 left the summons at the individual’s residence or usual place of abode with , a person
(name)
of suitable age and discretion who resides there, on , and mailed a copy to the individual’s last known address.
(date)
[C]1 served the summons on , who is designated by law to accept service
(name of individual)
of process on behalf of on
(name of organization) (date)

[]1 returned the summons unexecuted because

|:| Other (specify)

My fees are $ for travel and $ for services, for a total of $

I declare under the penalty of perjury that this information is true.

Date:

Server’s signature

Additional information regarding attempted service, etc.:

Server’s printed name and title

Server’s address





